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Labor, submitted the following 

R E P O R T 

[To accompany H.R. 5891] 

The Committee on Education and Labor, to whom was referred 
the bill (H.R. 5891) to improve and enhance retirement savings, 
and for other purposes, having considered the same, reports favor-
ably thereon with an amendment and recommends that the bill as 
amended do pass. 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Retirement Improvement and 
Savings Enhancement Act of 2021’’ or the ‘‘RISE Act’’. 

(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows: 
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Sec. 1. Short title; table of contents. 
Sec. 2. Retirement savings lost and found. 
Sec. 3. Retirement plan modernization act. 
Sec. 4. Multiple employer 403(b) plans. 
Sec. 5. Small immediate financial incentives for contributing to a plan. 
Sec. 6. Performance benchmarks for asset allocation funds. 
Sec. 7. Pooled employer plans modification. 
Sec. 8. Review of pension risk transfer interpretive bulletin. 
Sec. 9. Review and report to congress relating to reporting and disclosure requirements. 
Sec. 10. Eliminating unnecessary plan requirements related to unenrolled participants. 
Sec. 11. Recovery of retirement plan overpayments. 
Sec. 12. Improving coverage for part-time workers. 

SEC. 2. RETIREMENT SAVINGS LOST AND FOUND. 

(a) ESTABLISHMENT OF RETIREMENT SAVINGS LOST AND FOUND.—Part 5 of title I 
of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1341 et seq.) 
is amended by adding at the end the following: 
‘‘SEC. 523. RETIREMENT SAVINGS LOST AND FOUND. 

‘‘(a) ESTABLISHMENT.— 
‘‘(1) IN GENERAL.—Not later than 2 years after the date of the enactment of 

this section, the Secretary of Labor, in consultation with the Secretary of the 
Treasury, shall establish an online searchable database (to be managed by the 
Department of Labor in accordance with this section) to be known as the ‘Re-
tirement Savings Lost and Found’. The Retirement Savings Lost and Found 
shall— 

‘‘(A) allow an individual to search for information that enables the indi-
vidual to locate the administrator of any plan described in paragraph (2) 
with respect to which the individual is or was a participant or beneficiary, 
and provide contact information for the administrator of any such plan; 

‘‘(B) allow the Department of Labor to assist such an individual in locat-
ing any such plan of the individual; and 

‘‘(C) allow the Department of Labor to make any necessary changes to 
contact information on record for the administrator based on any changes 
to the plan due to merger or consolidation of the plan with any other plan, 
division of the plan into two or more plans, bankruptcy, termination, 
change in name of the plan, change in name or address of the adminis-
trator, or other causes. 

The Retirement Savings Lost and Found established under this paragraph shall 
include information reported under this section and other relevant information 
obtained by the Department of Labor. 

‘‘(2) PLANS DESCRIBED.—A plan described in this paragraph is a plan to which 
the vesting standards of section 203 apply. 

‘‘(b) ADMINISTRATION.—The Retirement Savings Lost and Found established under 
subsection (a) shall provide individuals described in subsection (a)(1) only with the 
ability to search for information that enables the individual to locate the adminis-
trator and contact information for the administrator of any plan with respect to 
which the individual is or was a participant or beneficiary, sufficient to allow the 
individual to locate the individual’s plan in order to recover any benefit owing to 
the individual under the plan. 

‘‘(c) SAFEGUARDING PARTICIPANT PRIVACY AND SECURITY.—In establishing the Re-
tirement Savings Lost and Found under subsection (a), the Department of Labor 
shall take all necessary and proper precautions to ensure that individuals’ plan in-
formation maintained by the Retirement Savings Lost and Found is protected. 

‘‘(d) DEFINITION OF ADMINISTRATOR.—For purposes of this section and section 523, 
the term ‘administrator’ has the meaning given such term in section 3(16)(A). 

‘‘(e) INFORMATION COLLECTION FROM PLANS.—Effective with respect to plan years 
beginning after the second December 31 occurring after the date of the enactment 
of this subsection, the administrator of a plan to which the vesting standards of sec-
tion 203 apply shall submit to the Department of Labor, at such time and in such 
form and manner as is prescribed in regulations— 

‘‘(1) the information described in paragraphs (1) through (4) of section 6057(b) 
of the Internal Revenue Code of 1986; 

‘‘(2) the information described in subparagraphs (A), (B), (E), and (F) of sec-
tion 6057(a)(2) of the Internal Revenue Code of 1986; and 

‘‘(3) such other information as the Secretary of Labor may require. 
‘‘(f) INFORMATION COLLECTION FROM FEDERAL AGENCIES.—The Secretary of Labor 

is authorized to access and receive information collected by other Federal agencies 
that may be necessary to perform work related to the Retirement Savings Lost and 
Found. Such necessary and appropriate information, which shall be furnished to the 
Secretary of Labor on request, includes information covered by section 6103 of the 
Internal Revenue Code of 1986 and section 205(r) of the Social Security Act. 
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‘‘(g) PROGRAM INTEGRITY AUDIT.—On an annual basis for each of the first 5 years 
beginning one year after the establishment of the database in subsection (a)(1) and 
every 5 years thereafter, the Inspector General of the Department of Labor shall 
conduct an audit of the administration of the Retirement Savings Lost and Found.’’. 

(b) CONFORMING AMENDMENT.—The table of contents for the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 1001 et seq.) is amended by inserting 
after the matter relating to section 521 the following: 
‘‘Sec. 523.Retirement Savings Lost and Found.’’. 

SEC. 3. RETIREMENT PLAN MODERNIZATION ACT. 

Section 203(e)(1) of the Employee Retirement Income Security Act of 1974 and 
sections 401(a)(31)(B)(ii) and 411(a)(11)(A) of the Internal Revenue Code of 1986 and 
are each amended by striking ‘‘$5,000’’ and inserting ‘‘$7,000’’. 
SEC. 4. MULTIPLE EMPLOYER 403(b) PLANS. 

(a) IN GENERAL.—Section 403(b) of the Internal Revenue Code of 1986 is amended 
by adding at the end the following new paragraph: 

‘‘(15) MULTIPLE EMPLOYER PLANS.— 
‘‘(A) IN GENERAL.—Except in the case of a church plan, this subsection 

shall not be treated as failing to apply to an annuity contract solely by rea-
son of such contract being purchased under a plan maintained by more 
than 1 employer. 

‘‘(B) TREATMENT OF EMPLOYERS FAILING TO MEET REQUIREMENTS OF 
PLAN.— 

‘‘(i) IN GENERAL.—In the case of a plan maintained by more than 1 
employer, this subsection shall not be treated as failing to apply to an 
annuity contract held under such plan merely because of one or more 
employers failing to meet the requirements of this subsection if such 
plan satisfies rules similar to the rules of section 413(e)(2) with respect 
to any such employer failure. 

‘‘(ii) ADDITIONAL REQUIREMENTS IN CASE OF NON-GOVERNMENTAL 
PLANS.—A plan shall not be treated as meeting the requirements of this 
subparagraph unless the plan meets the requirements of subparagraph 
(A) or (B) of section 413(e)(1), except in the case of a multiple employer 
plan maintained solely by any of the following: A State, a political sub-
division of a State, or an agency or instrumentality of any one or more 
of the foregoing.’’. 

(b) ANNUAL REGISTRATION FOR 403(b) MULTIPLE EMPLOYER PLAN.—Section 6057 
of the Internal Revenue Code of 1986 is amended by redesignating subsection (g) 
as subsection (h) and by inserting after subsection (f) the following new subsection: 

‘‘(g) 403(b) MULTIPLE EMPLOYER PLANS TREATED AS ONE PLAN.—In the case of an-
nuity contracts to which this section applies and to which section 403(b) applies by 
reason of the plan under which such contracts are purchased meeting the require-
ments of paragraph (15) thereof, such plan shall be treated as a single plan for pur-
poses of this section.’’. 

(c) ANNUAL INFORMATION RETURNS FOR 403(b) MULTIPLE EMPLOYER PLAN.—Sec-
tion 6058 of the Internal Revenue Code of 1986 is amended by redesignating sub-
section (f) as subsection (g) and by inserting after subsection (e) the following new 
subsection: 

‘‘(f) 403(b) MULTIPLE EMPLOYER PLANS TREATED AS ONE PLAN.—In the case of an-
nuity contracts to which this section applies and to which section 403(b) applies by 
reason of the plan under which such contracts are purchased meeting the require-
ments of paragraph (15) thereof, such plan shall be treated as a single plan for pur-
poses of this section.’’. 

(d) AMENDMENTS TO EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.— 
(1) IN GENERAL.—Section 3(43)(A) of the Employee Retirement Income Secu-

rity Act of 1974 is amended— 
(A) in clause (ii), by striking ‘‘section 501(a) of such Code or’’ and insert-

ing ‘‘section 501(a) of such Code, a plan that consists of contracts described 
in section 403(b) of such Code, or’’; and 

(B) in the flush text at the end, by striking ‘‘the plan.’’ and inserting ‘‘the 
plan, but such term shall include any program (other than a governmental 
plan) maintained for the benefit of the employees of more than 1 employer 
that consists of contracts described in section 403(b) of such Code and that 
meets the requirements of subparagraph (A) or (B) of section 413(e)(1) of 
such Code.’’. 

(2) CONFORMING AMENDMENTS.—Sections 3(43)(B)(v)(II) and 3(44)(A)(i)(I) of 
the Employee Retirement Income Security Act of 1974 are each amended by 
striking ‘‘section 401(a) of such Code or’’ and inserting ‘‘section 401(a) of such 
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Code, a plan that consists of contracts described in section 403(b) of such Code, 
or’’. 

(e) REGULATIONS RELATING TO PLAN TERMINATION.—The Secretary of the Treas-
ury (or the Secretary’s designee) shall prescribe such regulations as may be nec-
essary to clarify the treatment of a plan termination by an employer in the case 
of plans to which section 403(b)(15) of the Internal Revenue Code of 1986 applies. 

(f) MODIFICATION OF MODEL PLAN LANGUAGE, ETC.— 
(1) PLAN NOTIFICATIONS.—The Secretary of the Treasury (or the Secretary’s 

designee) shall modify the model plan language published under section 
413(e)(5) of the Internal Revenue Code of 1986 to include language that notifies 
participating employers described in section 501(c)(3), and which are exempt 
from tax under section 501(a), that the plan is subject to the Employee Retire-
ment Income Security Act of 1974 and that such employer is a plan sponsor 
with respect to its employees participating in the multiple employer plan and, 
as such, has certain fiduciary duties with respect to the plan and to its employ-
ees. 

(2) MODEL PLANS FOR MULTIPLE EMPLOYER 403(b) NON-GOVERNMENTAL 
PLANS.—For plans to which section 403(b)(15)(A) of the Internal Revenue Code 
of 1986 applies (other than a plan maintained for its employees by a State, a 
political subdivision of a State, or an agency or instrumentality of any one or 
more of the foregoing), the Secretary of the Treasury shall publish model plan 
language similar to model plan language published under section 413(e)(5) of 
such Code. 

(3) EDUCATIONAL OUTREACH TO EMPLOYERS EXEMPT FROM TAX.—The Secretary 
of the Treasury shall provide education and outreach to increase awareness to 
employers described in section 501(c)(3) of the Internal Revenue Code of 1986, 
and which are exempt from tax under section 501(a) of such Code, that multiple 
employer plans are subject to the Employee Retirement Income Security Act of 
1974 and that such employer is a plan sponsor with respect to its employees 
participating in the multiple employer plan and, as such, has certain fiduciary 
duties with respect to the plan and to its employees. 

(g) NO INFERENCE WITH RESPECT TO CHURCH PLANS.—Regarding any application 
of section 403(b) of the Internal Revenue Code of 1986 to an annuity contract pur-
chased under a church plan (as defined in section 414(e) of such Code) maintained 
by more than 1 employer, or to any application of rules similar to section 413(e) of 
such Code to such a plan, no inference shall be made from section 403(b)(15)(A) of 
such Code (as added by this Act) not applying to such plans. 

(h) EFFECTIVE DATE.— 
(1) IN GENERAL.—The amendments made by this section shall apply to plan 

years beginning after December 31, 2021. 
(2) RULE OF CONSTRUCTION.—Nothing in the amendments made by subsection 

(a) shall be construed as limiting the authority of the Secretary of the Treasury 
or the Secretary’s delegate (determined without regard to such amendment) to 
provide for the proper treatment of a failure to meet any requirement applicable 
under the Internal Revenue Code of 1986 with respect to one employer (and its 
employees) in the case of a plan to which section 403(b)(15) of the Internal Rev-
enue Code of 1986 applies. 

SEC. 5. SMALL IMMEDIATE FINANCIAL INCENTIVES FOR CONTRIBUTING TO A PLAN. 

(a) IN GENERAL.—Subparagraph (A) of section 401(k)(4) of the Internal Revenue 
Code of 1986 is amended by inserting ‘‘(other than a de minimis financial incentive)’’ 
after ‘‘any other benefit’’. 

(b) SECTION 403(b) PLANS.—Subparagraph (A) of section 403(b)(12) of the Internal 
Revenue Code of 1986, is further amended by adding at the end the following: ‘‘A 
plan shall not fail to satisfy clause (ii) solely by reason of offering a de minimis fi-
nancial incentive to employees to elect to have the employer make contributions 
pursuant to a salary reduction agreement.’’. 

(c) EXEMPTION FROM PROHIBITED TRANSACTION RULES.—Subsection (d) of section 
4975 of the Internal Revenue Code of 1986 is amended by striking ‘‘or’’ at the end 
of paragraph (22), by striking the period at the end of paragraph (23) and inserting 
‘‘, or’’, and by adding at the end the following new paragraph: 

‘‘(24) the provision of a de minimis financial incentive described in section 
401(k)(4)(A) or 403(b)(12)(A).’’. 

(d) AMENDMENT OF EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.—Sub-
section (b) of section 408 of the Employee Retirement Income Security Act of 1974 
(29 U.S.C. 1108(b)) is amended by adding at the end the following new paragraph: 

‘‘(21) The provision of a de minimis financial incentive described in section 
401(k)(4)(A) or section 403(b)(12)(A) of the Internal Revenue Code of 1986.’’. 
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(e) EFFECTIVE DATE.—The amendments made by this section shall apply with re-
spect to plan years beginning after the date of enactment of this Act. 
SEC. 6. PERFORMANCE BENCHMARKS FOR ASSET ALLOCATION FUNDS. 

(a) IN GENERAL.—Not later than 1 year after the date of enactment of this Act, 
the Secretary of Labor shall provide that, in the case of a designated investment 
alternative that contains a mix of asset classes, the administrator of a plan may, 
but is not required to, use a benchmark that is a blend of different broad-based se-
curities market indices if— 

(1) the blend is reasonably representative of the asset class holdings of the 
designated investment alternative; 

(2) for purposes of determining the blend’s returns for 1-, 5-, and 10-calendar- 
year periods (or for the life of the alternative, if shorter), the blend is modified 
at least once per year to reflect changes in the asset class holdings of the des-
ignated investment alternative; 

(3) the blend is furnished to participants and beneficiaries in a manner that 
is reasonably designed to be understandable; and 

(4) each securities market index that is used for an associated asset class 
would separately satisfy the requirements of such regulation for such asset 
class. 

(b) STUDY.—Not later than 3 years after the date of enactment of this Act, the 
Secretary of Labor shall deliver a report to the Committees on Finance and Health, 
Education, Labor, and Pensions of the Senate and the Committees on Ways and 
Means and Education and Labor of the House of Representatives regarding the uti-
lization, effectiveness, and participants’ understanding of the benchmarking require-
ments under this section. 
SEC. 7. POOLED EMPLOYER PLANS MODIFICATION. 

Section 3(43)(B)(ii) of the Employee Retirement Income Security Act of 1974 (29 
U.S.C. 1002(43)(B)(ii)) is amended to read as follows: 

‘‘(ii) designate a named fiduciary (other than an employer in the 
plan) to be responsible for collecting contributions to the plan and re-
quire such fiduciary to implement written contribution collection proce-
dures that are reasonable, diligent, and systematic;’’. 

SEC. 8. REVIEW OF PENSION RISK TRANSFER INTERPRETIVE BULLETIN. 

Not later than 1 year after the date of enactment of this Act, the Secretary of 
Labor shall— 

(1) review section 2509.95–1 of title 29, Code of Federal Regulations (relating 
to the fiduciary standards under the Employee Retirement Income Security Act 
of 1974 when selecting an annuity provider for a defined benefit pension plan) 
to determine whether amendments to such section are warranted; and 

(2) report to Congress on the findings of such review, including an assessment 
of any risk to participants. 

SEC. 9. REVIEW AND REPORT TO CONGRESS RELATING TO REPORTING AND DISCLOSURE RE-
QUIREMENTS. 

(a) STUDY.—As soon as practicable after the date of enactment of this Act, the 
Secretary of Labor, the Secretary of the Treasury, and the Director of the Pension 
Benefit Guaranty Corporation shall review the reporting and disclosure require-
ments as applicable to each such agency head, of— 

(1) the Employee Retirement Income Security Act of 1974 applicable to pen-
sion plans (as defined in section 3(2) of such Act (29 U.S.C. 1002(2)); and 

(2) the Internal Revenue Code of 1986 applicable to qualified retirement plans 
(as defined in section 4974(c) of such Code, without regard to paragraphs (4) 
and (5) of such section). 

(b) REPORT.— 
(1) IN GENERAL.—Not later than 2 years after the date of enactment of this 

Act, the Secretary of Labor, the Secretary of the Treasury, and the Director of 
the Pension Benefit Guaranty Corporation, jointly, and after consultation with 
a balanced group of participant and employer representatives, shall with re-
spect to plans referenced in subsection (a) report on the effectiveness of the ap-
plicable reporting and disclosure requirements and make such recommendations 
as may be appropriate to the Committee on Education and Labor and the Com-
mittee on Ways and Means of the House of Representatives and the Committee 
on Health, Education, Labor, and Pensions and the Committee on Finance of 
the Senate to consolidate, simplify, standardize, and improve such requirements 
so as to simplify reporting for such plans and ensure that plans can furnish and 
participants and beneficiaries timely receive and better understand the informa-
tion they need to monitor their plans, plan for retirement, and obtain the bene-
fits they have earned. 
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(2) ANALYSIS OF EFFECTIVENESS.—To assess the effectiveness of the applicable 
reporting and disclosure requirements, the report shall include an analysis, 
based on plan data, of how participants and beneficiaries are providing pre-
ferred contact information, the methods by which plan sponsors and plans are 
furnishing disclosures, and the rate at which participants and beneficiaries 
(grouped by key demographics) are receiving, accessing, understanding, and re-
taining disclosures. 

(3) COLLECTION OF INFORMATION.—The agencies shall conduct appropriate 
surveys and data collection to obtain any needed information. 

SEC. 10. ELIMINATING UNNECESSARY PLAN REQUIREMENTS RELATED TO UNENROLLED PAR-
TICIPANTS. 

(a) AMENDMENT OF EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.— 
(1) IN GENERAL.—Part 1 of subtitle B of subchapter I of the Employee Retire-

ment Income Security Act of 1974 is amended by redesignating section 111 as 
section 112 and by inserting after section 110 the following new section: 

‘‘SEC. 111. ELIMINATING UNNECESSARY PLAN REQUIREMENTS RELATED TO UNENROLLED 
PARTICIPANTS. 

‘‘(a) IN GENERAL.—Notwithstanding any other provision of this title, with respect 
to any individual account plan, no disclosure, notice, or other plan document (other 
than the notices and documents described in paragraphs (1) and (2)) shall be re-
quired to be furnished under this title to any unenrolled participant if the 
unenrolled participant receives— 

‘‘(1) an annual reminder notice of such participant’s eligibility to participate 
in such plan and any applicable election deadlines under the plan; and 

‘‘(2) any document requested by such participant that the participant would 
be entitled to receive notwithstanding this section. 

‘‘(b) UNENROLLED PARTICIPANT.—For purposes of this section, the term ‘unenrolled 
participant’ means an employee who— 

‘‘(1) is eligible to participate in an individual account plan; 
‘‘(2) has received the summary plan description pursuant to section 104(b) 

and any other eligibility notices required to be furnished under this title in con-
nection with such participant’s initial eligibility to participate in such plan; 

‘‘(3) is not participating in such plan; 
‘‘(4) does not have a balance in the plan; and 
‘‘(5) satisfies such other criteria as the Secretary of Labor may determine ap-

propriate, as prescribed in guidance issued in consultation with the Secretary 
of Treasury. 

For purposes of this section, any eligibility to participate in the plan following any 
period for which such employee was not eligible to participate shall be treated as 
initial eligibility. 

‘‘(c) ANNUAL REMINDER NOTICE.—For purposes of this section, the term ‘annual 
reminder notice’ means a notice provided in accordance with section 2520.104b–1 of 
title 29, Code of Federal Regulations (or any successor regulation), which— 

‘‘(1) is furnished in connection with the annual open season election period 
with respect to the plan or, if there is no such period, is furnished within a rea-
sonable period prior to the beginning of each plan year; 

‘‘(2) notifies the unenrolled participant of— 
‘‘(A) the unenrolled participant’s eligibility to participate in the plan; and 
‘‘(B) the key benefits and rights under the plan, with a focus on employer 

contributions and vesting provisions; and 
‘‘(3) provides such information in a prominent manner calculated to be under-

stood by the average participant.’’. 
(2) CLERICAL AMENDMENT.—The table of contents in section 1 of the Employee 

Retirement Income Security Act of 1974 is amended by striking the item relat-
ing to section 111 and by inserting after the item relating to section 110 the 
following new items: 

‘‘Sec. 111. Eliminating unnecessary plan requirements related to unenrolled participants. 
‘‘Sec. 112. Repeal and effective date.’’. 

(b) AMENDMENT OF INTERNAL REVENUE CODE OF 1986.—Section 414 of the Inter-
nal Revenue Code of 1986 is amended by adding at the end the following new sub-
section: 

‘‘(aa) ELIMINATING UNNECESSARY PLAN REQUIREMENTS RELATED TO UNENROLLED 
PARTICIPANTS.— 

‘‘(1) IN GENERAL.—Notwithstanding any other provision of this title, with re-
spect to any defined contribution plan, no disclosure, notice, or other plan docu-
ment (other than the notices and documents described in subparagraphs (A) 
and (B)) shall be required to be furnished under this title to any unenrolled par-
ticipant if the unenrolled participant receives— 
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‘‘(A) an annual reminder notice of such participant’s eligibility to partici-
pate in such plan and any applicable election deadlines under the plan, and 

‘‘(B) any document requested by such participant that the participant 
would be entitled to receive notwithstanding this subsection. 

‘‘(2) UNENROLLED PARTICIPANT.—For purposes of this subsection, the term 
‘unenrolled participant’ means an employee who— 

‘‘(A) is eligible to participate in a defined contribution plan, 
‘‘(B) has received the summary plan description pursuant to section 

104(b) of the Employee Retirement Income Security Act of 1974 and any 
other eligibility notices in connection with such participant’s initial eligi-
bility to participate in such plan, 

‘‘(C) is not participating in such plan, 
‘‘(D) does not have a balance in the plan, and 
‘‘(E) satisfies such other criteria as the Secretary of the Treasury may de-

termine appropriate, as prescribed in guidance issued in consultation with 
the Secretary of Labor. 

For purposes of this subsection, any eligibility to participate in the plan fol-
lowing any period for which such employee was not eligible to participate shall 
be treated as initial eligibility. 

‘‘(3) ANNUAL REMINDER NOTICE.—For purposes of this subsection, the term 
‘annual reminder notice’ means the notice described in section 111(c) of the Em-
ployee Retirement Income Security Act of 1974.’’. 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply to plan 
years beginning after December 31, 2021. 
SEC. 11. RECOVERY OF RETIREMENT PLAN OVERPAYMENTS. 

(a) OVERPAYMENTS UNDER ERISA.—Section 206 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1056) is amended by adding at the end the 
following new subsection: 

‘‘(h) SPECIAL RULES APPLICABLE TO BENEFIT OVERPAYMENTS.— 
‘‘(1) GENERAL RULE.—In the case of an inadvertent benefit overpayment by 

any pension plan, the responsible plan fiduciary shall not be considered to have 
failed to comply with the requirements of this title merely because such fidu-
ciary determines, in the exercise of its fiduciary discretion, not to seek recovery 
of all or part of such overpayment from— 

‘‘(A) any participant or beneficiary, 
‘‘(B) any plan sponsor of, or contributing employer to— 

‘‘(i) an individual account plan, provided that the amount needed to 
prevent or restore any impermissible forfeiture from any participant’s 
or beneficiary’s account arising in connection with the overpayment is, 
separately from and independently of the overpayment, allocated to 
such account pursuant to the nonforfeitability requirements of section 
203 (for example, out of the plan’s forfeiture account, additional em-
ployer contributions, or recoveries from those responsible for the over-
payment), or 

‘‘(ii) a defined benefit pension plan subject to the funding rules in 
part 3 of this subtitle B, unless the responsible plan fiduciary deter-
mines, in the exercise of its fiduciary discretion, that failure to recover 
all or part of the overpayment faster than required under such funding 
rules would materially affect the plan’s ability to pay benefits due to 
other participants and beneficiaries, or 

‘‘(C) any fiduciary of the plan, other than a fiduciary (including a plan 
sponsor or contributing employer acting in a fiduciary capacity) whose 
breach of its fiduciary duties resulted in such overpayment, provided that 
if the plan has established prudent procedures to prevent and minimize 
overpayment of benefits and the relevant plan fiduciaries have followed 
such procedures, an inadvertent benefit overpayment will not give rise to 
a breach of fiduciary duty. 

‘‘(2) REDUCTION IN FUTURE BENEFIT PAYMENTS AND RECOVERY FROM RESPON-
SIBLE PARTY.—Paragraph (1) shall not fail to apply with respect to any inad-
vertent benefit overpayment merely because, after discovering such overpay-
ment, the responsible plan fiduciary— 

‘‘(A) reduces future benefit payments to the correct amount provided for 
under the terms of the plan, or 

‘‘(B) seeks recovery from the person or persons responsible for the over-
payment. 

‘‘(3) EMPLOYER FUNDING OBLIGATIONS.—Nothing in this subsection shall re-
lieve an employer of any obligation imposed on it to make contributions to a 
plan to meet the minimum funding standards under part 3 of this subtitle B 
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or to prevent or restore an impermissible forfeiture in accordance with section 
203. 

‘‘(4) RECOUPMENT FROM PARTICIPANTS AND BENEFICIARIES.—If the responsible 
plan fiduciary, in the exercise of its fiduciary discretion, decides to seek 
recoupment from a participant or beneficiary of all or part of an inadvertent 
benefit overpayment made by the plan to such participant or beneficiary, it may 
do so, subject to the following conditions: 

‘‘(A) No interest or other additional amounts (such as collection costs or 
fees) are sought on overpaid amounts for any period before or after the date 
of correction of such overpayment. 

‘‘(B) If the plan seeks to recoup past overpayments of a non-decreasing 
periodic benefit by reducing future benefit payments— 

‘‘(i) the reduction ceases after the plan has recovered the full dollar 
amount of the overpayment, 

‘‘(ii) the amount recouped each calendar year does not exceed 10 per-
cent of the full dollar amount of the overpayment, and 

‘‘(iii) future benefit payments are not reduced to below 90 percent of 
the periodic amount otherwise payable under the terms of the plan. 

Alternatively, if the plan seeks to recoup past overpayments of a non-de-
creasing periodic benefit through one or more installment payments, the 
sum of such installment payments in any calendar year does not exceed the 
sum of the reductions that would be permitted in such year under the pre-
ceding sentence. 

‘‘(C) If the plan seeks to recoup past overpayments of a benefit other than 
a non-decreasing periodic benefit, the plan satisfies requirements developed 
by the Secretary for purposes of this subparagraph. 

‘‘(D) Efforts to recoup overpayments are— 
‘‘(i) not accompanied by threats of litigation, unless the responsible 

plan fiduciary reasonably believes it could prevail in a civil action 
brought in Federal or State court to recoup the overpayments, and 

‘‘(ii) not made through a collection agency or similar third party, un-
less the participant or beneficiary ignores or rejects efforts to recoup 
the overpayment following either a final judgment in Federal or State 
court or a settlement between the participant or beneficiary and the 
plan, in either case authorizing such recoupment. 

‘‘(E) Recoupment of past overpayments to a participant is not sought from 
any beneficiary of the participant, including a spouse, surviving spouse, 
former spouse, or other beneficiary. 

‘‘(F) Recoupment may not be sought if the first overpayment occurred 
more than 3 years before the participant or beneficiary is first notified in 
writing of the error. 

‘‘(G) A participant or beneficiary from whom recoupment is sought is enti-
tled to contest all or part of the recoupment pursuant to the plan’s claims 
procedures. 

‘‘(H) In determining the amount of recoupment to seek, the responsible 
plan fiduciary may take into account the hardship that recoupment likely 
would impose on the participant or beneficiary. 

‘‘(5) EFFECT OF CULPABILITY.—Subparagraphs (A) through (F) of paragraph (4) 
shall not apply to protect a participant or beneficiary who is culpable. For pur-
poses of this paragraph, a participant or beneficiary is culpable if the individual 
bears responsibility for the overpayment (such as through misrepresentations or 
omissions that led to the overpayment), or if the individual knew, or had good 
reason to know under the circumstances, that the benefit payment or payments 
were materially in excess of the correct amount. Notwithstanding the preceding 
sentence, an individual is not culpable merely because the individual believed 
the benefit payment or payments were or might be in excess of the correct 
amount, if the individual raised that question with an authorized plan rep-
resentative and was told the payment or payments were not in excess of the 
correct amount. With respect to a culpable participant or beneficiary, efforts to 
recoup overpayments shall not be made through threats of litigation, unless a 
lawyer for the plan could make the representations required under Rule 11 of 
the Federal Rules of Civil Procedure if the litigation were brought in Federal 
court.’’. 

(b) OVERPAYMENTS UNDER INTERNAL REVENUE CODE OF 1986.— 
(1) QUALIFICATION REQUIREMENTS.—Section 414 of the Internal Revenue Code 

of 1986, is further amended by adding at the end the following new subsection: 
‘‘(bb) SPECIAL RULES APPLICABLE TO BENEFIT OVERPAYMENTS.— 
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‘‘(1) IN GENERAL.—A plan shall not fail to be treated as described in clause 
(i), (ii), (iii), or (iv) of section 219(g)(5)(A) (and shall not fail to be treated as 
satisfying the requirements of section 401(a) or 403) merely because— 

‘‘(A) the plan fails to obtain payment from any participant, beneficiary, 
employer, plan sponsor, fiduciary, or other party on account of any inad-
vertent benefit overpayment made by the plan, or 

‘‘(B) the plan sponsor amends the plan to reduce past or future benefit 
payments to affected participants and beneficiaries in order to adjust for 
prior inadvertent benefit overpayments. 

‘‘(2) REDUCTION IN FUTURE BENEFIT PAYMENTS AND RECOVERY FROM RESPON-
SIBLE PARTY.—Paragraph (1) shall not fail to apply to a plan merely because, 
after discovering a benefit overpayment, such plan— 

‘‘(A) reduces future benefit payments to the correct amount provided for 
under the terms of the plan, or 

‘‘(B) seeks recovery from the person or persons responsible for such over-
payment. 

‘‘(3) EMPLOYER FUNDING OBLIGATIONS.—Nothing in this subsection shall re-
lieve an employer of any obligation imposed on it to make contributions to a 
plan to meet the minimum funding standards under sections 412 and 430 or 
to prevent or restore an impermissible forfeiture in accordance with section 411. 

‘‘(4) OBSERVANCE OF BENEFIT LIMITATIONS.—Notwithstanding paragraph (1), a 
plan to which paragraph (1) applies shall observe any limitations imposed on 
it by section 401(a)(17) or 415. The plan may enforce such limitations using any 
method approved by the Secretary of the Treasury for recouping benefits pre-
viously paid or allocations previously made in excess of such limitations. 

‘‘(5) COORDINATION WITH OTHER QUALIFICATION REQUIREMENTS.—The Sec-
retary of the Treasury may issue regulations or other guidance of general appli-
cability specifying how benefit overpayments and their recoupment or non- 
recoupment from a participant or beneficiary shall be taken into account for 
purposes of satisfying any requirement applicable to a plan to which paragraph 
(1) applies.’’. 

(2) ROLLOVERS.—Section 402(c) of such Code is amended by adding at the end 
the following new paragraph: 

‘‘(12) In the case of an inadvertent benefit overpayment from a plan to which 
section 414(bb)(1) applies that is transferred to an eligible retirement plan by 
or on behalf of a participant or beneficiary— 

‘‘(A) the portion of such overpayment with respect to which recoupment 
is not sought on behalf of the plan shall be treated as having been paid in 
an eligible rollover distribution if the payment would have been an eligible 
rollover distribution but for being an overpayment, and 

‘‘(B) the portion of such overpayment with respect to which recoupment 
is sought on behalf of the plan shall be permitted to be returned to such 
plan and in such case shall be treated as an eligible rollover distribution 
transferred to such plan by the participant or beneficiary who received such 
overpayment (and the plans making and receiving such transfer shall be 
treated as permitting such transfer). 

In any case in which recoupment is sought on behalf of the plan but is disputed 
by the participant or beneficiary who received such overpayment, such dispute 
shall be subject to the claims procedures of the plan that made such overpay-
ment, such plan shall notify the plan receiving the rollover of such dispute, and 
the plan receiving the rollover shall retain such overpayment on behalf of the 
participant or beneficiary (and shall be entitled to treat such overpayment as 
plan assets) pending the outcome of such procedures.’’. 

(c) EFFECTIVE DATE.—The amendments made by this section shall apply as of the 
date of the enactment of this Act. 

(d) CERTAIN ACTIONS BEFORE DATE OF ENACTMENT.—Plans, fiduciaries, employ-
ers, and plan sponsors are entitled to rely on— 

(1) a good faith interpretation of then existing administrative guidance for in-
advertent benefit overpayment recoupments and recoveries that commenced be-
fore the date of enactment of this Act, and 

(2) determinations made before the date of enactment of this Act by the re-
sponsible plan fiduciary, in the exercise of its fiduciary discretion, not to seek 
recoupment or recovery of all or part of an inadvertent benefit overpayment. 

In the case of a benefit overpayment that occurred prior to the date of enactment 
of this Act, any installment payments by the participant or beneficiary to the plan 
or any reduction in periodic benefit payments to the participant or beneficiary, 
which were made in recoupment of such overpayment and which commenced prior 
to such date, may continue after such date. Nothing in this subsection shall relieve 
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a fiduciary from responsibility for an overpayment that resulted from a breach of 
its fiduciary duties. 
SEC. 12. IMPROVING COVERAGE FOR PART-TIME WORKERS. 

(a) AMENDMENT OF EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974.— 
(1) IN GENERAL.—Section 202 of the Employee Retirement Income Security 

Act of 1974 (29 U.S.C. 1052) is amended by adding at the end the following new 
subsection: 

‘‘(c) SPECIAL RULE FOR CERTAIN PART-TIME EMPLOYEES.— 
‘‘(1) IN GENERAL.—A pension plan that includes either a qualified cash or de-

ferred arrangement (as defined in section 401(k) of the Internal Revenue Code 
of 1986) or a salary reduction agreement (as described in section 403(b) of such 
Code) shall not require, as a condition of participation in the arrangement or 
agreement, that an employee complete a period of service with the employer (or 
employers) maintaining the plan extending beyond the close of the earlier of— 

‘‘(A) the period permitted under subsection (a)(1) (determined without re-
gard to subparagraph (B)(i) thereof); or 

‘‘(B) the first 24-month period— 
‘‘(i) consisting of 2 consecutive 12-month periods during each of which 

the employee has at least 500 hours of service; and 
‘‘(ii) by the close of which the employee has attained the age of 21. 

‘‘(2) EXCEPTION.—Paragraph (1)(B) shall not apply to any employee described 
in section 410(b)(3) of the Internal Revenue Code of 1986. 

‘‘(3) COORDINATION WITH OTHER RULES.— 
‘‘(A) IN GENERAL.—In the case of employees who are eligible to participate 

in the arrangement or agreement solely by reason of paragraph (1)(B): 
‘‘(i) EXCLUSIONS.—An employer may elect to exclude such employees 

from the application of subsections (a)(4), (k)(3), (k)(12), (k)(13), 
(k)(15)(B)(i)(I), and (m)(2) of section 401 of the Internal Revenue Code 
of 1986 and section 410(b) of such Code. 

‘‘(ii) TIME OF PARTICIPATION.—The rules of subsection (a)(4) shall 
apply to such employees. 

‘‘(B) TOP-HEAVY RULES.—An employer may elect to exclude all employees 
who are eligible to participate in a plan maintained by the employer solely 
by reason of paragraph (1)(B) from the application of the vesting and ben-
efit requirements under subsections (b) and (c) of section 416 of the Internal 
Revenue Code of 1986. 

‘‘(4) 12-MONTH PERIOD.—For purposes of this subsection, 12-month periods 
shall be determined in the same manner as under the last sentence of sub-
section (a)(3)(A), except that 12-month periods beginning before January 1, 
2021, shall not be taken into account.’’ 

(2) VESTING.—Section 203(b) of the Employee Retirement Income Security Act 
of 1974 (29 U.S.C. 1053(a)) is amended by redesignating paragraph (4) as para-
graph (5) and by inserting after paragraph (3) the following new paragraph: 

‘‘(4) PART-TIME EMPLOYEES.—For purposes of determining whether an em-
ployee who is eligible to participate in a qualified cash or deferred arrangement 
or a salary reduction agreement under a plan solely by reason of section 
202(c)(1)(B) has a nonforfeitable right to employer contributions— 

‘‘(A) except as provided in subparagraph (B), each 12-month period for 
which the employee has at least 500 hours of service shall be treated as 
a year of service; 

‘‘(B) paragraph (3) shall be applied by substituting ‘at least 500 hours of 
service’ for ‘more than 500 hours of service’ in subparagraph (A) thereof; 
and 

‘‘(C) 12-month periods occurring before the 24-month period described in 
section 202(c)(1)(B) shall not be treated as years of service. 

For purposes of this paragraph, 12-month periods shall be determined in the 
same manner as under the last sentence of section 202(a)(3)(A), except that 12- 
month periods beginning before January 1, 2021, shall not be taken into ac-
count.’’. 

(3) PRE-2021 SERVICE.—Section 112(b) of the Setting Every Community Up for 
Retirement Enhancement Act of 2019 (26 U.S.C. 401 note) is amended by strik-
ing ‘‘section 401(k)(2)(D)(ii)’’ and inserting ‘‘paragraphs (2)(D)(ii) and (15)(B)(iii) 
of section 401(k)’’. 

(b) CONFORMING AMENDMENTS TO INTERNAL REVENUE CODE OF 1986.— 
(1) IN GENERAL.—Section 410(a) of the Internal Revenue Code of 1986 is 

amended by adding at the end the following new paragraph: 
‘‘(6) SPECIAL RULE FOR CERTAIN PART-TIME EMPLOYEES.— 
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‘‘(A) IN GENERAL.—In the case of a plan that includes either a qualified 
cash or deferred arrangement (as defined in section 401(k)), a trust of 
which such plan is a part shall not constitute a qualified trust under sec-
tion 401(a) if the plan requires, as a condition of participation in the plan 
or arrangement, that an employee complete a period of service with the em-
ployer (or employers) maintaining the plan extending beyond the close of 
the earlier of— 

‘‘(i) the period permitted under paragraph (1) (determined without re-
gard to subparagraph (B)(i) thereof), or 

‘‘(ii) the first 24-month period— 
‘‘(I) consisting of 2 consecutive 12-month periods during each of 

which the employee has at least 500 hours of service, and 
‘‘(II) by the close of which the employee has attained the age of 

21. 
‘‘(B) EXCEPTION.—Subparagraph (A)(ii) shall not apply to any employee 

described in section 410(b)(3). 
‘‘(C) COORDINATION WITH OTHER RULES.— 

‘‘(i) IN GENERAL.—In the case of employees who are eligible to partici-
pate in the arrangement or agreement solely by reason of subpara-
graph (A)(ii)— 

‘‘(I) EXCLUSIONS.—An employer may elect to exclude such em-
ployees from the application of subsection (b) and of subsections 
(a)(4), (k)(3), (k)(12), (k)(13), (k)(15)(B)(i)(I), and (m)(2) of section 
401. 

‘‘(II) TIME OF PARTICIPATION.—The rules of paragraph (4) shall 
apply to such employees. 

‘‘(ii) TOP-HEAVY RULES.—An employer may elect to exclude all em-
ployees who are eligible to participate in a plan maintained by the em-
ployer solely by reason of subparagraph (A)(ii) from the application of 
the vesting and benefit requirements under subsections (b) and (c) of 
section 416. 

‘‘(D) 12-MONTH PERIOD.—For purposes of this paragraph, 12-month peri-
ods shall be determined in the same manner as under the last sentence of 
paragraph (3)(A), except that 12-month periods beginning before January 1, 
2021, shall not be taken into account.’’. 

(2) VESTING.—Section 410(a) of the Internal Revenue Code of 1986 is amend-
ed by adding at the end the following: 

‘‘(7) PART-TIME EMPLOYEES.—For purposes of determining whether an em-
ployee who is eligible to participate in a qualified cash or deferred arrangement 
or a salary reduction agreement under a plan solely by reason of paragraph 
(6)(A)(ii) has a nonforfeitable right to employer contributions— 

‘‘(A) except as provided in subparagraph (B), each 12-month period for 
which the employee has at least 500 hours of service shall be treated as 
a year of service, 

‘‘(B) section 411(a)(6) shall be applied by substituting ‘at least 500 hours 
of service’ for ‘more than 500 hours of service’ in subparagraph (A) thereof, 
and 

‘‘(C) 12-month periods occurring before the 24-month period described in 
paragraph (6)(A)(ii) shall not be treated as years of service. 

For purposes of this paragraph, 12-month periods shall be determined in the 
same manner as under paragraph (6)(D).’’. 

PURPOSE AND SUMMARY 

The purpose of H.R. 5891, the bipartisan Retirement Improve-
ment and Savings Enhancement (RISE) Act of 2021, is to improve 
America’s retirement system so it better serves workers, employers, 
and retirees. It does so by establishing an on-line, searchable data-
base at the U.S. Department of Labor (DOL) to help workers locate 
their retirement savings plans as they move from job to job; allow-
ing 403(b) retirement plans to participate in multiple employer 
plans and pooled employer plans; allowing more part-time workers 
to join retirement savings plans; clarifying rules regarding the re-
covery of inadvertent overpayments to retirees to minimize hard-
ships; enabling employers to provide small financial incentives to 
their employees to encourage their participation in workplace re-
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1 Letter from Bill Sweeney, Senior Vice President, Gov’t Aff., AARP, to Rep. Bobby Scott, 
Chairman, Comm. on Educ. and Lab., and Rep. Virginia Foxx, Ranking Member, Comm. on 
Educ. and Lab. (Nov. 10, 2021), https://edlabor.house.gov/imo/media/doc/AARP%20Letter 
%20of%20Support%20for%20the%20Retirement%20Improvement%20and%20Savings%20 
Enhancement%20Act1.pdf. 

2 Consumer Agenda for Retirement Security, PENSION RTS. CTR., http://www.pensionrights.org/ 
learn-issues/policy-agenda. 

tirement plans; and simplifying and streamlining reporting and 
disclosure requirements related to retirement plans. 

The bipartisan RISE Act has been endorsed by the American 
Benefits Council (ABC), the American Retirement Association 
(ARA), the ERISA Industry Committee (ERIC), the Insured Retire-
ment Institute (IRI), and the Spark Institute. AARP indicated the 
RISE Act ‘‘would make a number of important improvements to 
current law.’’ 1 Additionally, the Pension Rights Center has sup-
ported addressing the recovery of inadvertent overpayments to re-
tirees and establishing a database to enable workers to locate re-
tirement benefits from former employers.2 

COMMITTEE ACTION 

115TH CONGRESS 

On October 26, 2017, Rep. Tim Walberg (R–MI–7) introduced 
H.R. 4158, the Retirement Plan Modernization Act. H.R. 4158 was 
referred to the Committees on Education and the Workforce and 
Ways and Means. 

On May 16, 2018, the Committee on Education and the 
Workforce’s Subcommittee on Health, Employment, Labor, and 
Pensions held a hearing entitled ‘‘Enhancing Retirement Security: 
Examining Proposals to Simplify and Modernize Retirement Plan 
Administration’’ (2018 Hearing). The witnesses were: Ms. Krista 
D’Aloia, Vice President and Associate General Counsel, Fidelity In-
vestments, Boston, MA, on behalf of the American Benefits Coun-
cil; Mr. Paul Schott Stevens, President and CEO, Investment Com-
pany Institute, Washington, DC; Mr. J. Mark Iwry, Nonresident 
Senior Fellow, Brookings Institution, and Senior Policy Advisor, 
AARP, Washington, DC; and Mr. Tim Walsh, Senior Managing Di-
rector, Institutional Investment Product Distribution, TIAA, Wal-
tham, MA. The 2018 Hearing examined bipartisan proposals to 
simplify and modernize retirement plan administration and make 
it easier to offer retirement plans to employees. 

116TH CONGRESS 

On January 24, 2020, Rep. Gregorio Kilili Camacho Sablan (D– 
MP–AL) introduced H.R. 5676, the Retirement Plan Modernization 
Act. H.R. 5676 was referred to the Committees on Education and 
Labor and Ways and Means. 

On July 1, 2020, Rep. Suzanne Bonamici (D–OR–1) introduced 
H.R. 7439, the Retirement Savings Lost and Found Act. H.R. 7439 
was referred to the Committees on Ways and Means and Education 
and Labor. 

117TH CONGRESS 

On May 4, 2021, Congressman Richard Neal (D–MA–1) intro-
duced H.R. 2954, the Securing a Strong Retirement Act of 2021. 
H.R. 2954 was referred to the Committees on Ways and Means, Fi-
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nancial Services, and Education and Labor. On May 5, 2021, the 
Committee on Ways and Means reported the bill favorably, as 
amended, to the House of Representatives by voice vote. 

On June 23, 2021, the Committee on Education and Labor’s 
(Committee) Subcommittee on Health, Employment, Labor, and 
Pensions (HELP Subcommittee) held a hearing entitled ‘‘Exam-
ining Pathways to Build a Stronger, More Inclusive Retirement Sys-
tem’’ (June 23rd Hearing). The witnesses were: Dr. Teresa 
Ghilarducci, Professor of Economics and Policy Analysis, New 
School for Social Research, New York, NY; Dr. Nari Rhee, Director, 
Retirement Security Program, University of California at Berkeley, 
Berkeley, CA; Dr. Andrew Biggs, Resident Scholar, American En-
terprise Institute, Washington, DC; and Mr. David Certner, Legis-
lative Counsel and Director of Legislative Policy for Government 
Affairs, AARP, Washington, DC. The June 23rd Hearing explored 
the strengths, challenges, and inequities of America’s retirement 
system, and policies that would improve our nation’s retirement 
system that fall within the Committee’s jurisdiction were dis-
cussed. 

On November 3, 2021, Rep. Bonamici introduced H.R. 5832, the 
Retirement Savings Lost and Found Act of 2021. H.R. 5832 was re-
ferred to the Committees on Ways and Means and Education and 
Labor. 

On November 4, 2021, Rep. Kathy Manning (D–NC–6) intro-
duced H.R. 5873, the Improving Part-Time Workers Access to Re-
tirement Act of 2021. H.R. 5873 was referred to the Committees on 
Education and Labor and Ways and Means. 

On November 4, 2021, Rep. Frank Mrvan (D–IN–1) introduced 
H.R. 5877, the Pension Risk Transfer Accountability Act of 2021. 
H.R. 5877 was referred to the Committee on Education and Labor. 

On November 5, 2021, Committee Chairman Robert C. ‘‘Bobby’’ 
Scott (D–VA–3) and Ranking Member Virginia Foxx (R–NC–5), 
along with HELP Subcommittee Chairman Mark DeSaulnier (D– 
CA–11) and Ranking Member Rick Allen (R–GA–12), introduced 
H.R. 5891, the Retirement Improvement and Savings Enhancement 
(RISE) Act of 2021. The bill incorporated all or portions of H.R. 
2954, H.R. 5832, H.R. 5873, and H.R. 5877, amended provisions of 
H.R. 2954 within the Committee’s jurisdiction, and included other 
provisions. The bill was referred to the Committees on Education 
and Labor and Ways and Means. 

On November 10, 2021, the Committee marked up H.R. 5891. An 
Amendment in the Nature of a Substitute (ANS) was offered by 
Rep. Joseph Morelle (D–NY–25) that incorporated the provisions of 
H.R. 5891, as introduced, and added ‘‘of 2021’’ to the short title of 
the bill. The ANS was adopted by voice vote. The Committee or-
dered H.R. 5891 to be reported favorably, as amended, to the 
House of Representatives by voice vote. 

COMMITTEE VIEWS 

The Committee has jurisdiction over the employer-sponsored re-
tirement system and a history of advancing consequential legisla-
tion in this area. 
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3 This rate is even higher among certain private sector workers. According to the U.S. Bureau 
of Labor Statistics (BLS), 91 percent of union workers had access to private sector retirement 
benefits, and 85 percent of union workers participate in plans. 

4 Examining Pathways to Build a Stronger, More Inclusive Retirement System Before H. 
Subcomm. on Health Emp., Lab., and Pensions of the H. Comm. On Educ. and Lab., 117th Cong. 
5–7 (2021) (written testimony of Andrew Biggs). 

5 Id, at 1. 
6 Examining Pathways to Build a Stronger, More Inclusive Retirement System Before H. 

Subcomm. on Health Emp., Lab., and Pensions of the H. Comm. On Educ. and Lab., 117th Cong. 
2 (2021) (written testimony of Nari Rhee). 

CURRENT STATE OF AMERICA’S EMPLOYER-SPONSORED RETIREMENT 
SYSTEM 

Sixty-eight percent of private industry workers had access to re-
tirement plans in 2021.3 Worker access to, and participation in, 
employer-sponsored retirement plans has improved over the last 
three decades. According to Dr. Andrew Biggs, who testified at the 
June 23rd Hearing: 

In 1990, only 45 percent of retirees received income from 
a private pension or retirement account. Today 61 percent 
do, according to Census Bureau research. This is a 35 per-
cent relative increase, much of which likely occurred 
among smaller employers who could not offer a defined 
benefit pension . . . More Americans are saving for retire-
ment than ever before. At the peak of traditional pension 
participation in the mid-1970s, fewer than four-in-ten pri-
vate sector workers participated in a retirement plan. The 
most recent IRS data show that 60 percent of employees 
aged 25–64 in 2017 were participating in a retirement 
plan, a 50 percent relative increase in retirement plan par-
ticipation.4 

Furthermore, workers are saving more in employer-sponsored re-
tirement plans than ever before. Dr. Biggs also noted: 

Total pension contributions as a share of employee 
wages are 45 percent higher today than in the 1970s. Total 
retirement savings today are more than seven times high-
er than in the 1970s. Since 1989, retirement savings have 
increased among every age, income, education and racial/ 
ethnic group.5 

However, there remains room for improvement. Millions of work-
ers across the country lack access to retirement benefits through 
their employer. Access and participation rates vary depending on 
certain factors such as occupation, wage level, and part-time/full- 
time status. According to Dr. Nari Rhee, who testified at the June 
23rd Hearing: 

84% of management and professional workers in the pri-
vate sector have access to an employer sponsored plan, 
compared to only 41% of workers in service jobs. The bot-
tom 25% of workers by wage level are less than half as 
likely as the top 25% of workers to have access (42% vs 
88%). Similarly, only 39% of workers in part-time jobs 
have access, compared to 77% of workers in full-time jobs.6 

Dr. Rhee also noted: 
The gap in take-up—the share of workers with access who actu-

ally participate in the retirement plan—is even greater than the 
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7 Id. 
8 Mark Miller, America’s Retirement Race Gap, and Ideas for Closing It, N.Y. TIMES (Aug. 14, 

2020), https://www.nytimes.com/2020/08/14/business/retirement-inequality-racism.html. 
9 URBAN INST., Nine Charts About Wealth Inequality in America, https://apps.urban.org/fea-

tures/wealth-inequality-charts/, (last updated Oct. 5, 2017). 
10 Ana Hernandez Kent & Lowell Ricketts, Wealth Gaps between White, Black, and Hispanic 

Families in 2019, N.Y. Fed. Res. Bank of St. Louis (Jan. 5, 2021), https://www.stlouisfed.org/ 
on-the-economy/2021/january/wealth-gaps-white-black-hispanic-families-2019. 

11 Kilolo Kijakazi, Karen Smith, & Charmaine Runes, African American Economic Security 
and the Role of Social Security, URBAN INST. (July 24, 2019), https://www.urban.org/research/ 
publication/african-american-economic-security-and-role-social-security. 

12 Id. 

gap in reported access. This difference is particularly stark for 
workers in low-wage jobs. Among the bottom 25% of workers by 
wage level, only 52% of those with access participate—which trans-
lates to just 21% of all workers in this wage bracket.7 Retirement 
disparities along race and ethnic lines are particularly pronounced. 
By and large, white people have substantially more retirement sav-
ings and retirement plan participation than people of color.8 Ac-
cording to the Urban Institute: 

In 2016, white families had about $130,000 more (or six 
times more) in average liquid retirement savings than 
Black and Hispanic families. In sheer dollar terms, this 
disparity has increased more than fivefold over the past 
quarter-century: in 1989, white families had about $25,000 
more (or five times more) in average retirement savings 
than Black and Hispanic families. This gap is becoming 
more pronounced as liquid retirement savings vehicles, 
like 401(k)s, replace more traditional defined-benefit pen-
sion plans.9 

To that point, according to the Federal Reserve Bank of St. 
Louis, Black and Hispanic families are far less likely than white 
families to have Individual Retirement Accounts (IRAs) and defined 
contribution (DC) plans (such as 401(k)s), and they have smaller 
asset values compared to white families when they do.10 

In addition, African Americans have less access to retirement 
plans than their white counterparts and fewer earnings from which 
to contribute to a retirement plan. For instance, according to the 
Urban Institute, compared with white workers, African American 
workers face higher rates of unemployment at every education 
level.11 As a result of occupational distribution, African Americans 
are also disproportionately employed in jobs that do not offer re-
tirement savings plans.12 

The RISE Act improves policies and incentives for workers to put 
money towards retirement savings voluntarily so they can make 
decisions appropriate for their individual circumstances and have 
peace of mind when they retire. This is crucial for the long-term 
financial health of American workers and families. 

ADDITIONAL CHALLENGES CONFRONTING EMPLOYER-SPONSORED 
RETIREMENT SYSTEM 

Over the years, employers have shifted away from offering tradi-
tional defined benefit (DB) pension plans, which provide a benefit 
for the life of the participant based on a formula that typically con-
siders factors such as an employee’s salary, years of service, and 
age at retirement. Now, when a private sector employer offers a re-
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13 According to the DOL, in 1975, there were 103,346 DB plans compared with 207,748 DC 
plans. As of 2018, which is the most recent year data is available, the DOL indicated the num-
ber of DB plans had decreased to 46,869, while the number of DC plans had increased to 
675,007. 

14 U.S. GOV’T ACCOUNTABILITY OFF., GAO–18–19, Workplace Retirement Accounts: Better Guid-
ance and Information Could Help Plan Participants at Home and Abroad Manage Their Retire-
ment Savings (2018), https://www.gao.gov/assets/gao-18-19.pdf. 

15 INSURED RET. INST., 2021 Federal Retirement Security Blueprint, https:// 
www.myirionline.org/docs/default-source/default-document-library/iri_advocacy-blueprint_2021- 
final-2.pdf. 

16 Id. 
17 29 U.S.C. § 1002(43)(B). 
18 Labor Force Statistics from Current Population Survey, BUREAU OF LAB. STAT. (Nov. 2021), 

https://www.bls.gov/web/empsit/cpseea18.htm. 
19 Women and Retirement Savings, DEP’T OF LAB. (Sept. 2017), https://www.dol.gov/sites/ 

dolgov/files/legacy-files/ebsa/about-ebsa/our-activities/resource-center/publications/women-and-re-
tirement-savings.pdf. 

tirement plan, it is usually a DC plan.13 This shift to DC plans 
transferred risks and some responsibilities of planning and man-
aging retirement savings from the employer to the worker. As a re-
sult, many Americans have difficulty tracking their retirement sav-
ings accounts when they move from job to job. The U.S. Govern-
ment Accountability Office (GAO) found that approximately 25 mil-
lion people changed jobs between 2004 and 2014 and left one or 
more retirement accounts behind, despite efforts of plan sponsors 
and regulators to help participants manage their accounts.14 

According to the Insured Retirement Institute (IRI), an industry 
trade association, many charities, non-profit organizations, and 
educational institutions do not offer a retirement plan to their em-
ployees.15 However, IRI suggests these entities would be more like-
ly to offer one if they could band together to achieve economies of 
scale.16 Multiple employer plans (MEPs) are retirement savings 
plans—typically DC plans, such as 401(k)s—in which two or more 
employers participate. A typical MEP arrangement allows busi-
nesses with a common interest (such as those within the same in-
dustry) to share administrative costs and responsibilities associated 
with providing a retirement plan. MEPs pool employee contribu-
tions so participants can benefit from economies of scale and poten-
tially avoid paying higher fees. In 2019, Congress established the 
concept of pooled employer plans (PEPs), which operate like a MEP 
but enable a group of employers that do not have a common inter-
est to participate in a single, shared retirement plan.17 

Sometimes retirees mistakenly receive more money than they are 
owed under their retirement plans. These mistakes cause problems, 
as plan fiduciaries may later seek to recover the overpayments 
from retirees. Internal Revenue Service correction procedures in 
some cases require plans to recoup from participants a discovered 
overpayment. When an overpayment has lasted for years, plans 
may compel retirees to repay the amount of the overpayment plus 
interest. This amount can be substantial, and even small overpay-
ment amounts can create a hardship for retirees living on fixed in-
comes. 

According to the BLS, over 26 million workers over the age of 16 
years old are currently classified as part-time.18 Many of them are 
not able to participate in their employers’ DC plans due to the cur-
rent eligibility requirements. Women in particular are more likely 
to work part-time jobs without access to workplace retirement 
plans.19 
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20 Rob Kozlowski, Pension Risk Transfer Market Poised for Record Year, PENSIONS & INV. 
(Aug. 6, 2021, 1:57 PM), https://www.pionline.com/pension-risk-transfer/pension-risk-transfer- 
market-poised-record-year. 

21 29 U.S.C. § 1002(43)(B). 
22 Kenneth Terrell, House Passes Bill to Expand Access to Retirement Savings Options, AARP 

(May 24, 2019), https://www.aarp.org/politics-society/advocacy/info-2019/house-passes-secure- 
act.html. 

A pension risk transfer (PRT) occurs when plan sponsors pur-
chase annuity contracts from insurance providers to transfer DB 
pension obligations to insurance companies. When PRTs occur, re-
tirees see no difference in their retirement check. However, when 
the insurer assumes responsibility as an annuity provider, partici-
pants no longer have their pension insured by the Pension Benefit 
Guaranty Corporation (PBGC). The volume of PRTs for 2021 could 
be the largest in years, possibly record setting, ranging between 
$30 billion and $40 billion.20 

ACTIONS TO STRENGTHEN AMERICA’S EMPLOYER-SPONSORED 
RETIREMENT SYSTEM 

In recent years, Congress has taken steps to improve workers’ ac-
cess to retirement savings plans. In 2019, Congress passed H.R. 
1994, the Setting Every Community Up for Retirement Enhance-
ment (SECURE) Act, which provided tax credits to help small busi-
nesses provide 401(k)s to employees and removed barriers pre-
venting unrelated businesses from forming MEPs.21 According to 
AARP, the SECURE Act would ‘‘help close the gap’’ in the number 
of workers who are not offered retirement plans by their employ-
ers.22 

This Congress, H.R. 2954, the Securing a Strong Retirement Act 
of 2021, a companion bill to the RISE Act that makes changes to 
the Internal Revenue Code (IRC), increases workers’ access to re-
tirement plans through mandating automatic enrollment in certain 
401(k) plans. Automatic enrollment is an elective practice by which 
employers default employees into their workplace retirement plan 
unless an employee takes the initiative to opt out of it. H.R. 2954’s 
automatic enrollment requirements, which fall within the jurisdic-
tion of the Ways and Means Committee, would not apply to exist-
ing 401(k) plans, small businesses with 10 or fewer employees, new 
businesses (ones that have been in business for less than 3 years), 
church plans, and government plans. H.R. 2954 also increases the 
tax credit for small employer pension plan startup costs and in-
creases the required minimum distribution age. 

Strengthening the provisions in H.R. 2954 within the Commit-
tee’s jurisdiction, the RISE Act addresses challenges in America’s 
employer-sponsored retirement system. Specifically: 

• It establishes a national online searchable database at the 
DOL within two years after the date of enactment. The data-
base enables individuals to search for their former employers 
and find contact information for them, so they can claim the 
DB pension or 401(k) of which they might have lost track. 

• It builds on current law and allows 403(b) retirement 
plans, which are generally sponsored by charities, educational 
institutions, and non-profits, to participate in MEPs and PEPs. 

• It responsibly corrects the long-standing problem of recov-
ering inadvertent benefit overpayments to retirees by clarifying 
plan rules. 
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• It allows more long-term part-time workers to participate 
in their employers’ retirement plans. 

• It enables employers to provide small financial incentives, 
such as low-dollar gift cards, to encourage workers’ participa-
tion in retirement plans. 

• It directs the DOL to modify its regulations so an invest-
ment that uses a mix of asset classes (such as a target date 
fund) can be benchmarked against a blend of broad-based secu-
rities market indices, such as the S&P 500 Index, to help par-
ticipants better understand their investments. 

• It directs the DOL to review the 1990s-era guidance gov-
erning PRTs, determine if changes to it are warranted, and re-
port to Congress. 

• It improves retirement plan administration and increases 
efficiency by allowing employers to roll over the retirement ac-
counts of former employees into an Individual Retirement Ac-
count (IRA) if their balance does not exceed $7,000. 

• It also makes a commonsense change to improve PEPs by 
clarifying trustees’ responsibilities, reduces unneeded notices 
that may unnecessarily increase plan costs, and requires the 
DOL to review current disclosures to plan participants and 
make recommendations to simplify and streamline them. 

In sum, the bipartisan RISE Act makes meaningful progress to-
ward helping workers plan and save for retirement. 

SECTION-BY-SECTION ANALYSIS 

Sec. 1. Short title; Table of contents 
This section specifies that the title of the bill may be cited as the 

Retirement Improvement and Savings Enhancement Act of 2021 or 
the RISE Act. 

Sec. 2. Retirement savings lost and found 
This section establishes a national online searchable database at 

the DOL within two years after the date of enactment. The data-
base would enable retirement savers, who might have lost track of 
their pension or 401(k), to search for the contact information of 
their plan administrator. The information in the online database is 
required to be updated regularly based on the latest information 
provided from federal agencies and by employers. For the pension 
plans to which the database applies, employers are required by law 
to register specific plan information, including name and address 
of the plan administrator with the Internal Revenue Service (IRS). 
This section requires this plan information to be shared with the 
DOL and permits the U.S. Secretary of Labor to require additional 
information from employers to assist with the database. In estab-
lishing the database, the DOL is required to take all necessary and 
proper precautions to protect individuals’ personal account informa-
tion. 

Sec. 3. Retirement Plan Modernization Act 
This section permits employers to transfer former employees’ re-

tirement accounts to an IRA if the balance is between $1,000 and 
$7,000. Under current law, the upper limit is $5,000. 
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Sec. 4. Multiple employer 403(b) plans 
This section permits 403(b) plans to participate in MEPs and 

PEPs. 

Sec. 5. Small immediate financial incentives for contributing to a 
plan 

This section allows employers to offer de minimis financial incen-
tives—such as low-dollar gift cards—to their employees to 
incentivize participation in workplace retirement plans. 

Sec. 6. Performance benchmarks for asset allocation funds 
This section directs the DOL to update its guidelines related to 

benchmarking investments, such as target-date funds, that include 
a mix of asset classes. The section also requires the DOL to report 
to Congress on the utilization, effectiveness, and participants’ un-
derstanding of its benchmarking requirements. 

Sec. 7. Pooled employer plans modification 
The section requires PEPs to assign a named fiduciary the re-

sponsibilities for collecting contributions in a PEP and imple-
menting written contribution collection procedures that are reason-
able, diligent, and systematic. One or more trustees will remain re-
sponsible for holding assets of the plan. Current law requires a 
PEP to: (1) designate one or more trustees to be responsible for col-
lecting contributions to and holding assets of the plan, and (2) re-
quire such trustees to implement written contribution collection 
procedures that are reasonable, diligent, and systematic. 

Sec. 8. Review of pension risk transfer interpretive bulletin 
This section requires the DOL to review the current PRT guid-

ance, determine if changes to it are warranted, and report to Con-
gress. 

Sec. 9. Review and report to congress on reporting and disclosure 
requirements 

This section directs the DOL, the U.S. Department of the Treas-
ury, and the PBGC to review reporting and disclosure require-
ments for pension plans and make recommendations to Congress to 
consolidate, simplify, standardize, and improve such requirements. 

Sec. 10. Eliminating unnecessary plan requirements related to 
unenrolled participants 

This section removes the requirement for employers to provide 
certain notices (such as those regarding different investment op-
tions available under the plan) to employees who have not elected 
to participate in the workplace retirement plan. Employers are still 
required to send annual eligibility notices to unenrolled partici-
pants to encourage their participation in the workplace retirement 
plan. 

Sec. 11. Recovery of retirement plan overpayments 
This section clarifies and improves the rules related to recouping 

overpayments to retirees to help plan sponsors and protect plan 
participants. The section specifies that, in the case of an inad-
vertent overpayment by a pension plan, the plan fiduciary will not 
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have failed to meet its fiduciary obligations merely because such fi-
duciary determines not to seek recovery of an overpayment from: 

(1) any participant or beneficiary; 
(2) any plan sponsor or contributing employer to an indi-

vidual account plan or a defined benefit plan as long as the fi-
duciary determines the failure to recover all or part of the 
overpayment more quickly than required under plan funding 
rules would materially affect the plan’s ability to pay benefits 
due to other participants and beneficiaries; and 

• (3) any fiduciary of the plan, other than a fiduciary whose 
breach of its duties resulted in such overpayment; however, if 
the plan established procedures to prevent and minimize over-
payment of benefits and the fiduciaries followed such proce-
dures, then an inadvertent overpayment would not give rise to 
a fiduciary duty breach. 

This section still permits a responsible plan fiduciary to reduce 
future benefit payments to the correct amount under the terms of 
the plan or seek recovery from the person or persons responsible 
for the overpayment. If the responsible plan fiduciary decides to do 
that, it may do so subject to the following conditions: 

• No interest or other additional amounts (such as collection 
costs or fees) are sought on overpayment amounts. 

• If the plan seeks to recoup past overpayment by reducing 
future benefit payments, the reduction ceases after the plan re-
covers the full dollar amount of the overpayment; the amount 
recouped each year does not exceed 10% of the full dollar 
amount of the overpayment; and future benefit payments are 
not reduced to below 90% of the amount payable. 

• Alternatively, if the plan seeks to recoup past overpay-
ments through one or more installment payments, the sum of 
such installment payments must not exceed the sum of what 
the reductions would have been as referenced in the bullet 
above. 

• Efforts to recoup overpayments are not made through a 
collection agency or similar third party, and such efforts are 
not accompanied by the threat of litigation unless the respon-
sible plan fiduciary reasonably believes it could prevail in a 
civil action brought in federal or state court to recoup the over-
payments. 

• Recoupment of past overpayments to a participant is not 
sought from any beneficiary of the participant, including a 
spouse or former spouse. 

• Recoupment may not be sought if the first overpayment oc-
curred more than three years before the participant or bene-
ficiary was notified in writing of the error. 

• A participant or beneficiary from whom recoupment is 
sought is entitled to contest all or part of the recoupment pur-
suant to the plan’s claims and appeals procedures. 

• In determining the amount of recoupment to seek, the re-
sponsible plan fiduciary may consider the hardship that 
recoupment likely would impose on the participant or bene-
ficiary. 

The above conditions do not apply to protect any participant or 
beneficiary who bears responsibility for the overpayment through 
misrepresentations or omissions that led to the overpayment. The 
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conditions also do not apply to any individual who knew that the 
payments were in materially excess of the correct amount. How-
ever, an individual is not culpable merely because the individual 
believed the benefit payments were or might be in excess of the 
correct amount if the individual raised that question with an au-
thorized plan official and was told the payments were not in excess. 

Sec. 12. Improving coverage for part-time workers 
This section reduces the requirement for a part-time worker to 

participate in an employer’s retirement savings plan from three 
years of service with the employer to two years. 

EXPLANATION OF AMENDMENTS 

The Amendment in the Nature of a Substitute is explained in the 
descriptive portions of this report. 

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH 

Pursuant to section 102(b)(3) of the Congressional Accountability 
Act of 1995, Pub. L. No. 104–1, H.R. 5891, as amended, does not 
apply to terms and conditions of employment or to access to public 
services or accommodations within the legislative branch. 

UNFUNDED MANDATE STATEMENT 

Pursuant to Section 423 of the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93–344 (as amended 
by Section 101(a)(2) of the Unfunded Mandates Reform Act of 1995, 
Pub. L. No. 104–4), the Committee traditionally adopts as its own 
the cost estimate prepared by the Director of the Congressional 
Budget Office (CBO) pursuant to section 402 of the Congressional 
Budget and Impoundment Control Act of 1974. The Committee re-
ports that because this cost estimate was not timely submitted to 
the Committee before the filing of this report, the Committee is not 
in a position to make a cost estimate for H.R. 5891, as amended. 

EARMARK STATEMENT 

In accordance with clause 9 of rule XXI of the Rules of the House 
of Representatives, H.R. 5891 does not contain any congressional 
earmarks, limited tax benefits, or limited tariff benefits as de-
scribed in clauses 9(e), 9(f), and 9(g) of rule XXI. 

ROLL CALL VOTES 

In compliance with clause 3(b) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that no roll call 
votes occurred during the Committee’s consideration of H.R. 5891. 

STATEMENT OF PERFORMANCE GOALS AND OBJECTIVES 

Pursuant to clause (3)(c)(4) of rule XIII of the Rules of the House 
of Representatives, the goal of H.R. 5891 is to improve and enhance 
retirement security for workers and retirees and simplify employer 
options for offering retirement savings plans. 
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DUPLICATION OF FEDERAL PROGRAMS 

Pursuant to clause 3(c)(5) of rule XIII of the Rules of the House 
of Representatives, the Committee states that no provision of H.R. 
5891 establishes or reauthorizes a program of the Federal Govern-
ment known to be duplicative of another federal program, a pro-
gram that was included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Pub. L. 
No. 111–139, or a program related to a program identified in the 
most recent Catalog of Federal Domestic Assistance. 

HEARINGS 

Pursuant to clause 3(c)(6) of rule XIII of the Rules of the House 
of Representatives, the Committee on Education and Labor’s Sub-
committee on Health, Employment, Labor, and Pensions held a 
hearing on June 23, 2021, entitled ‘‘Examining Pathways to Build 
a Stronger, More Inclusive Retirement System,’’ which was used to 
develop H.R. 5891. The witnesses were: Dr. Teresa Ghilarducci, 
Professor of Economics and Policy Analysis, New School for Social 
Research, New York, NY; Dr. Nari Rhee, Director, Retirement Se-
curity Program, University of California at Berkeley, Berkeley, CA; 
Dr. Andrew Biggs, Resident Scholar, American Enterprise Insti-
tute, Washington, DC; and Mr. David Certner, Legislative Counsel 
and Director of Legislative Policy for Government Affairs, AARP, 
Washington, DC. The hearing explored the strengths, challenges, 
and inequities of America’s retirement system, and policies that 
would improve our nation’s retirement system that fall within the 
Committee’s jurisdiction were discussed. 

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF 
THE COMMITTEE 

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1) 
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the 
descriptive portions of this report. 

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE 

Pursuant to clause 3(c)(2) of rule XIII of the Rules of the House 
of Representatives and section 308(a) of the Congressional Budget 
and Impoundment Control Act of 1974, and pursuant to clause 
3(c)(3) of rule XIII of the Rules of the House of Representatives and 
section 402 of the Congressional Budget and Impoundment Control 
Act of 1974, the Committee has requested but not received a cost 
estimate for the bill from the Director of the Congressional Budget 
Office. 

COMMITTEE COST ESTIMATE 

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs 
that would be incurred in carrying out H.R. 5891. However, Clause 
3(d)(2)(B) of that rule provides that this requirement does not 
apply when the committee has included in its report a timely sub-
mitted cost estimate of the bill prepared by the Director of the Con-
gressional Budget Office under section 402 of the Congressional 
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Budget and Impoundment Control Act of 1974. The Committee re-
ports that because this cost estimate was not timely submitted to 
the Committee before the filing of this report, the Committee is not 
in a position to make a cost estimate for H.R. 5891, as amended. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
H.R. 5891, as reported, are shown as follows: 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 
1974 

SHORT TITLE AND TABLE OF CONTENTS 

SECTION 1. This Act may be cited as the ‘‘Employee Retirement 
Income Security Act of 1974’’. 

TABLE OF CONTENTS 
Sec. 1. Short title and table of contents. 

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 

* * * * * * * 

Subtitle B—Regulatory Provisions 

PART 1—REPORTING AND DISCLOSURE 
Sec. 101. Duty of disclosure and reporting. 

* * * * * * * 
Sec. 110. Alternative methods of compliance. 
øSec. 111. Repeal and effective date.¿ 
Sec. 111. Eliminating unnecessary plan requirements related to unenrolled partici-

pants. 
Sec. 112. Repeal and effective date. 

* * * * * * * 

PART 5—ADMINISTRATION AND ENFORCEMENT 

* * * * * * * 
Sec. 522. Coordination of enforcement regarding violations of certain health care 

provider requirements; complaint process. 
Sec. 523.Retirement Savings Lost and Found. 

* * * * * * * 

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS 

SUBTITLE A—GENERAL PROVISIONS 

* * * * * * * 
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DEFINITIONS 

SEC. 3. For purposes of this title: 
(1) The terms ‘‘employee welfare benefit plan’’ and ‘‘welfare plan’’ 

mean any plan, fund, or program which was heretofore or is here-
after established or maintained by an employer or by an employee 
organization, or by both, to the extent that such plan, fund, or pro-
gram was established or is maintained for the purpose of providing 
for its participants or their beneficiaries, through the purchase of 
insurance or otherwise, (A) medical, surgical, or hospital care or 
benefits, or benefits in the event of sickness, accident, disability, 
death or unemployment, or vacation benefits, apprenticeship or 
other training programs, or day care centers, scholarship funds, or 
prepaid legal services, or (B) any benefit described in section 302(c) 
of the Labor Management Relations Act, 1947 (other than pensions 
on retirement or death, and insurance to provide such pensions). 

(2)(A) Except as provided in subparagraph (B), the terms ‘‘em-
ployee pension benefit plan’’ and ‘‘pension plan’’ mean any plan, 
fund, or program which was heretofore or is hereafter established 
or maintained by an employer or by an employee organization, or 
by both, to the extent that by its express terms or as a result of 
surrounding circumstances such plan, fund, or program— 

(i) provides retirement income to employees, or 
(ii) results in a deferral of income by employees for periods 

extending to the termination of covered employment or beyond, 
regardless of the method of calculating the contributions made to 
the plan, the method of calculating the benefits under the plan or 
the method of distributing benefits from the plan. A distribution 
from a plan, fund, or program shall not be treated as made in a 
form other than retirement income or as a distribution prior to ter-
mination of covered employment solely because such distribution is 
made to an employee who has attained age 62 and who is not sepa-
rated from employment at the time of such distribution. 

(B) The Secretary may by regulation prescribe rules consistent 
with the standards and purposes of this Act providing one or more 
exempt categories under which— 

(i) severance pay arrangements, and 
(ii) supplemental retirement income payments, under which 

the pension benefits of retirees or their beneficiaries are sup-
plemented to take into account some portion or all of the in-
creases in the cost of living (as determined by the Secretary of 
Labor) since retirement, 

shall, for purposes of this title, be treated as welfare plans rather 
than pension plans. In the case of any arrangement or payment a 
principal effect of which is the evasion of the standards or purposes 
of this Act applicable to pension plans, such arrangement or pay-
ment shall be treated as a pension plan. An applicable voluntary 
early retirement incentive plan (as defined in section 
457(e)(11)(D)(ii) of the Internal Revenue Code of 1986) making pay-
ments or supplements described in section 457(e)(11)(D)(i) of such 
Code, and an applicable employment retention plan (as defined in 
section 457(f)(4)(C) of such Code) making payments of benefits de-
scribed in section 457(f)(4)(A) of such Code, shall, for purposes of 
this title, be treated as a welfare plan (and not a pension plan) 
with respect to such payments and supplements. 
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(C) A pooled employer plan shall be treated as— 
(i) a single employee pension benefit plan or single pen-

sion plan; and 
(ii) a plan to which section 210(a) applies. 

(3) The term ‘‘employee benefit plan’’ or ‘‘plan’’ means an em-
ployee welfare benefit plan or an employee pension benefit plan or 
a plan which is both an employee welfare benefit plan and an em-
ployee pension benefit plan. 

(4) The term ‘‘employee organization’’ means any labor union or 
any organization of any kind, or any agency or employee represen-
tation committee, association, group, or plan, in which employees 
participate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning an employee benefit plan, or 
other matters incidental to employment relationships; or any em-
ployees’ beneficiary association organized for the purpose in whole 
or in part, of establishing such a plan. 

(5) The term ‘‘employer’’ means any person acting directly as an 
employer, or indirectly in the interest of an employer, in relation 
to an employee benefit plan; and includes a group or association of 
employers acting for an employer in such capacity. 

(6) The term ‘‘employee’’ means any individual employed by an 
employer. 

(7) The term ‘‘participant’’ means any employee or former em-
ployee of an employer, or any member or former member of an em-
ployee organization, who is or may become eligible to receive a ben-
efit of any type from an employee benefit plan which covers em-
ployees of such employer or members of such organization, or 
whose beneficiaries may be eligible to receive any such benefit. 

(8) The term ‘‘beneficiary’’ means a person designated by a par-
ticipant, or by the terms of an employee benefit plan, who is or 
may become entitled to a benefit thereunder. 

(9) The term ‘‘person’’ means an individual, partnership, joint 
venture, corporation, mutual company, joint-stock company, trust, 
estate, unincorporated organization, association, or employee orga-
nization. 

(10) The term ‘‘State’’ includes any State of the United States, 
the District of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, and the Canal Zone. The term ‘‘United 
States’’ when used in the geographic sense means the States and 
the Outer Continental Shelf lands defined in the Outer Continental 
Shelf Lands Act (43 U.S.C. 1331–1343). 

(11) The term ‘‘commerce’’ means trade, traffic, commerce, trans-
portation, or communication between any State and any place out-
side thereof. 

(12) The term ‘‘industry or activity affecting commerce’’ means 
any activity, business, or industry in commerce or in which a labor 
dispute would hinder or obstruct commerce or the free flow of com-
merce, and includes any activity or industry ‘‘affecting commerce’’ 
within the meaning of the Labor Management Relations Act, 1947, 
or the Railway Labor Act. 

(13) The term ‘‘Secretary’’ means the Secretary of Labor. 
(14) The term ‘‘party in interest’’ means, as to an employee ben-

efit plan— 
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(A) any fiduciary (including, but not limited to, any adminis-
trator, officer, trustee, or custodian), counsel, or employee of 
such employee benefit plan; 

(B) a person providing services to such plan; 
(C) an employer any of whose employees are covered by such 

plan; 
(D) an employee organization any of whose members are cov-

ered by such plan; 
(E) an owner, direct or indirect, of 50 percent or more of— 

(i) the combined voting power of all classes of stock enti-
tled to vote or the total value of shares of all classes of 
stock of a corporation, 

(ii) the capital interest or the profits interest of a part-
nership, or 

(iii) the beneficial interest of a trust or unincorporated 
enterprise, 

which is an employer or an employee organization described in 
subparagraph (C) or (D); 

(F) a relative (as defined in paragraph (15)) of any individual 
described in subparagraph (A), (B), (C), or (E); 

(G) a corporation, partnership, or trust or estate of which (or 
in which) 50 percent or more of— 

(i) the combined voting power of all classes of stock enti-
tled to vote or the total value of shares of all classes of 
stock of such corporation, 

(ii) the capital interest or profits interest of such part-
nership, or 

(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons described in 
subparagraph (A), (B), (C), (D), or (E); 

(H) an employee, officer, director (or an individual having 
powers or responsibilities similar to those of officers or direc-
tors), or a 10 percent or more shareholder directly or indirectly, 
of a person described in subparagraph (B), (C), (D), (E), or (G), 
or of the employee benefit plan; or 

(I) a 10 percent or more (directly or indirectly in capital or 
profits) partner or joint venturer of a person described in sub-
paragraph (B), (C), (D), (E), or (G). 

The Secretary, after consultation and coordination with the Sec-
retary of the Treasury, may by regulation prescribe a percentage 
lower than 50 percent for subparagraph (E) and (G) and lower than 
10 percent for subparagraph (H) or (I). The Secretary may pre-
scribe regulations for determining the ownership (direct or indirect) 
of profits and beneficial interests, and the manner in which indi-
rect stockholdings are taken into account. Any person who is a 
party in interest with respect to a plan to which a trust described 
in section 501(c)(22) of the Internal Revenue Code of 1986 is per-
mitted to make payments under section 4223 shall be treated as 
a party in interest with respect to such trust. 

(15) The term ‘‘relative’’ means a spouse, ancestor, lineal de-
scendant, or spouse of a lineal descendant. 

(16)(A) The term ‘‘administrator’’ means— 
(i) the person specifically so designated by the terms of the 

instrument under which the plan is operated; 
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(ii) if an administrator is not so designated, the plan sponsor; 
or 

(iii) in the case of a plan for which an administrator is not 
designated and a plan sponsor cannot be identified, such other 
person as the Secretary may by regulation prescribe. 

(B) The term ‘‘plan sponsor’’ means (i) the employer in the case 
of an employee benefit plan established or maintained by a single 
employer, (ii) the employee organization in the case of a plan estab-
lished or maintained by an employee organization, (iii) in the case 
of a plan established or maintained by two or more employers or 
jointly by one or more employers and one or more employee organi-
zations, the association, committee, joint board of trustees, or other 
similar group of representatives of the parties who establish or 
maintain the plan, or (iv) in the case of a pooled employer plan, the 
pooled plan provider. 

(17) The term ‘‘separate account’’ means an account established 
or maintained by an insurance company under which income, 
gains, and losses, whether or not realized, from assets allocated to 
such account, are, in accordance with the applicable contract, cred-
ited to or charged against such account without regard to other in-
come, gains, or losses of the insurance company. 

(18) The term ‘‘adequate consideration’’ when used in part 4 of 
subtitle B means (A) in the case of a security for which there is 
a generally recognized market, either (i) the price of the security 
prevailing on a national securities exchange which is registered 
under section 6 of the Securities Exchange Act of 1934, or (ii) if the 
security is not traded on such a national securities exchange, a 
price not less favorable to the plan than the offering price for the 
security as established by the current bid and asked prices quoted 
by persons independent of the issuer and of any party in interest; 
and (B) in the case of an asset other than a security for which 
there is a generally recognized market, the fair market value of the 
asset as determined in good faith by the trustee or named fiduciary 
pursuant to the terms of the plan and in accordance with regula-
tions promulgated by the Secretary. 

(19) The term ‘‘nonforfeitable’’ when used with respect to a pen-
sion benefit or right means a claim obtained by a participant or his 
beneficiary to that part of an immediate or deferred benefit under 
a pension plan which arises from the participant’s service, which 
is unconditional, and which is legally enforceable against the plan. 
For purposes of this paragraph, a right to an accrued benefit de-
rived from employer contributions shall not be treated as forfeit-
able merely because the plan contains a provision described in sec-
tion 203(a)(3). 

(20) The term ‘‘security’’ has the same meaning as such term has 
under section 2(1) of the Securities Act of 1933 (15 U.S.C. 77b(1)). 

(21)(A) Except as otherwise provided in subparagraph (B), a per-
son is a fiduciary with respect to a plan to the extent (i) he exer-
cises any discretionary authority or discretionary control respecting 
management of such plan or exercises any authority or control re-
specting management or disposition of its assets, (ii) he renders in-
vestment advice for a fee or other compensation, direct or indirect, 
with respect to any moneys or other property of such plan, or has 
any authority or responsibility to do so, or (iii) he has any discre-
tionary authority or discretionary responsibility in the administra-
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tion of such plan. Such term includes any person designated under 
section 405(c)(1)(B). 

(B) If any money or other property of an employee benefit plan 
is invested in securities issued by an investment company reg-
istered under the Investment Company Act of 1940, such invest-
ment shall not by itself cause such investment company or such in-
vestment company’s investment adviser or principal underwriter to 
be deemed to be a fiduciary or a party in interest as those terms 
are defined in this title, except insofar as such investment company 
or its investment adviser or principal underwriter acts in connec-
tion with an employee benefit plan covering employees of the in-
vestment company, the investment adviser, or its principal under-
writer. Nothing contained in this subparagraph shall limit the du-
ties imposed on such investment company, investment adviser, or 
principal underwriter by any other law. 

(22) The term ‘‘normal retirement benefit’’ means the greater of 
the early retirement benefit under the plan, or the benefit under 
the plan commencing at normal retirement age. The normal retire-
ment benefit shall be determined without regard to— 

(A) medical benefits, and 
(B) disability benefits not in excess of the qualified disability 

benefit. 
For purposes of this paragraph, a qualified disability benefit is a 
disability benefit provided by a plan which does not exceed the ben-
efit which would be provided for the participant if he separated 
from the service at normal retirement age. For purposes of this 
paragraph, the early retirement benefit under a plan shall be de-
termined without regard to any benefit under the plan which the 
Secretary of the Treasury finds to be a benefit described in section 
204(b)(1)(G). 

(23) The term ‘‘accrued benefit’’ means— 
(A) in the case of a defined benefit plan, the individual’s ac-

crued benefit determined under the plan and, except as pro-
vided in section 204(c)(3), expressed in the form of an annual 
benefit commencing at normal retirement age, or 

(B) in the case of a plan which is an individual account plan, 
the balance of the individual’s account. 

The accrued benefit of an employee shall not be less than the 
amount determined under section 204(c)(2)(B) with respect to the 
employee’s accumulated contribution. 

(24) The term ‘‘normal retirement age’’ means the earlier of— 
(A) the time a plan participant attains normal retirement 

age under the plan, or 
(B) the later of— 

(i) the time a plan participant attains age 65, or 
(ii) the 5th anniversary of the time a plan participant 

commenced participation in the plan. 
(25) The term ‘‘vested liabilities’’ means the present value of the 

immediate or deferred benefits available at normal retirement age 
for participants and their beneficiaries which are nonforfeitable. 

(26) The term ‘‘current value’’ means fair market value where 
available and otherwise the fair value as determined in good faith 
by a trustee or a named fiduciary (as defined in section 402(a)(2)) 
pursuant to the terms of the plan and in accordance with regula-

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00028 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



29 

tions of the Secretary, assuming an orderly liquidation at the time 
of such determination. 

(27) The term ‘‘present value’’, with respect to a liability, means 
the value adjusted to reflect anticipated events. Such adjustments 
shall conform to such regulations as the Secretary of the Treasury 
may prescribe. 

(28) The term ‘‘normal service cost’’ or ‘‘normal cost’’ means the 
annual cost of future pension benefits and administrative expenses 
assigned, under an actuarial cost method, to years subsequent to 
a particular valuation date of a pension plan. The Secretary of the 
Treasury may prescribe regulations to carry out this paragraph. 

(29) The term ‘‘accrued liability’’ means the excess of the present 
value, as of a particular valuation date of a pension plan, of the 
projected future benefit costs and administrative expenses for all 
plan participants and beneficiaries over the present value of future 
contributions for the normal cost of all applicable plan participants 
and beneficiaries. The Secretary of the Treasury may prescribe reg-
ulations to carry out this paragraph. 

(30) The term ‘‘unfunded accrued liability’’ means the excess of 
the accrued liability, under an actuarial cost method which so pro-
vides, over the present value of the assets of a pension plan. The 
Secretary of the Treasury may prescribe regulations to carry out 
this paragraph. 

(31) The term ‘‘advance funding actuarial cost method’’ or ‘‘actu-
arial cost method’’ means a recognized actuarial technique utilized 
for establishing the amount and incidence of the annual actuarial 
cost of pension plan benefits and expenses. Acceptable actuarial 
cost methods shall include the accrued benefit cost method (unit 
credit method), the entry age normal cost method, the individual 
level premium cost method, the aggregate cost method, the at-
tained age normal cost method, and the frozen initial liability cost 
method. The terminal funding cost method and the current funding 
(pay-as-you-go) cost method are not acceptable actuarial cost meth-
ods. The Secretary of the Treasury shall issue regulations to fur-
ther define acceptable actuarial cost methods. 

(32) The term ‘‘governmental plan’’ means a plan established or 
maintained for its employees by the Government of the United 
States, by the government of any State or political subdivision 
thereof, or by any agency or instrumentality of any of the fore-
going. The term ‘‘governmental plan’’ also includes any plan to 
which the Railroad Retirement Act of 1935 or 1937 applies, and 
which is financed by contributions required under that Act and any 
plan of an international organization which is exempt from tax-
ation under the provisions of the International Organizations Im-
munities Act (59 Stat. 669). The term ‘‘governmental plan’’ includes 
a plan which is established and maintained by an Indian tribal 
government (as defined in section 7701(a)(40) of the Internal Rev-
enue Code of 1986), a subdivision of an Indian tribal government 
(determined in accordance with section 7871(d) of such Code), or an 
agency or instrumentality of either, and all of the participants of 
which are employees of such entity substantially all of whose serv-
ices as such an employee are in the performance of essential gov-
ernmental functions but not in the performance of commercial ac-
tivities (whether or not an essential government function) 
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(33)(A) The term ‘‘church plan’’ means a plan established and 
maintained (to the extent required in clause (ii) of subparagraph 
(B)) for its employees (or their beneficiaries) by a church or by a 
convention or association of churches which is exempt from tax 
under section 501 of the Internal Revenue Code of 1986. 

(B) The term ‘‘church plan’’ does not include a plan— 
(i) which is established and maintained primarily for the 

benefit of employees (or their beneficiaries) of such church or 
convention or association of churches who are employed in con-
nection with one or more unrelated trades or businesses (with-
in the meaning of section 513 of the Internal Revenue Code of 
1986), or 

(ii) if less than substantially all of the individuals included 
in the plan are individuals described in subparagraph (A) or in 
clause (ii) of subparagraph (C) (or their beneficiaries). 

(C) For purposes of this paragraph— 
(i) A plan established and maintained for its employees (or 

their beneficiaries) by a church or by a convention or associa-
tion of churches includes a plan maintained by an organiza-
tion, whether a civil law corporation or otherwise, the principal 
purpose or function of which is the administration or funding 
of a plan or program for the provision of retirement benefits or 
welfare benefits, or both, for the employees of a church or a 
convention or association of churches, if such organization is 
controlled by or associated with a church or a convention or as-
sociation of churches. 

(ii) The term employee of a church or a convention or asso-
ciation of churches includes— 

(I) a duly ordained, commissioned, or licensed minister 
of a church in the exercise of his ministry, regardless of 
the source of his compensation; 

(II) an employee of an organization, whether a civil law 
corporation or otherwise, which is exempt from tax under 
section 501 of the Internal Revenue Code of 1986 and 
which is controlled by or associated with a church or a con-
vention or association of churches; and 

(III) an individual described in clause (v). 
(iii) A church or a convention or association of churches 

which is exempt from tax under section 501 of the Internal 
Revenue Code of 1986 shall be deemed the employer of any in-
dividual included as an employee under clause (ii). 

(iv) An organization, whether a civil law corporation or oth-
erwise, is associated with a church or a convention or associa-
tion of churches if it shares common religious bonds and con-
victions with that church or convention or association of 
churches. 

(v) If an employee who is included in a church plan sepa-
rates from the service of a church or a convention or associa-
tion of churches or an organization, whether a civil law cor-
poration or otherwise, which is exempt from tax under section 
501 of the Internal Revenue Code of 1986 and which is con-
trolled by or associated with a church or a convention or asso-
ciation of churches, the church plan shall not fail to meet the 
requirements of this paragraph merely because the plan— 
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(I) retains the employee’s accrued benefit or account for 
the payment of benefits to the employee or his bene-
ficiaries pursuant to the terms of the plan; or 

(II) receives contributions on the employee’s behalf after 
the employee’s separation from such service, but only for 
a period of 5 years after such separation, unless the em-
ployee is disabled (within the meaning of the disability 
provisions of the church plan or, if there are no such provi-
sions in the church plan, within the meaning of section 
72(m)(7) of the Internal Revenue Code of 1986) at the time 
of such separation from service. 

(D)(i) If a plan established and maintained for its employees (or 
their beneficiaries) by a church or by a convention or association 
of churches which is exempt from tax under section 501 of the In-
ternal Revenue Code of 1986 fails to meet one or more of the re-
quirements of this paragraph and corrects its failure to meet such 
requirements within the correction period, the plan shall be 
deemed to meet the requirements of this paragraph for the year in 
which the correction was made and for all prior years. 

(ii) If a correction is not made within the correction period, the 
plan shall be deemed not to meet the requirements of this para-
graph beginning with the date on which the earliest failure to meet 
one or more of such requirements occurred. 

(iii) For purposes of this subparagraph, the term ‘‘correction pe-
riod’’ means— 

(I) the period ending 270 days after the date of mailing by 
the Secretary of the Treasury of a notice of default with respect 
to the plan’s failure to meet one or more of the requirements 
of this paragraph; or 

(II) any period set by a court of competent jurisdiction after 
a final determination that the plan fails to meet such require-
ments, or, if the court does not specify such period, any reason-
able period determined by the Secretary of the Treasury on the 
basis of all the facts and circumstances, but in any event not 
less than 270 days after the determination has become final; 
or 

(III) any additional period which the Secretary of the Treas-
ury determines is reasonable or necessary for the correction of 
the default, 

whichever has the latest ending date. 
(34) The term ‘‘individual account plan’’ or ‘‘defined contribution 

plan’’ means a pension plan which provides for an individual ac-
count for each participant and for benefits based solely upon the 
amount contributed to the participant’s account, and any income, 
expenses, gains and losses, and any forfeitures of accounts of other 
participants which may be allocated to such participant’s account. 

(35) The term ‘‘defined benefit plan’’ means a pension plan other 
than an individual account plan; except that a pension plan which 
is not an individual account plan and which provides a benefit de-
rived from employer contributions which is based partly on the bal-
ance of the separate account of a participant— 

(A) for the purposes of section 202, shall be treated as an in-
dividual account plan, and 

(B) for the purposes of paragraph (23) of this section and sec-
tion 204, shall be treated as an individual account plan to the 
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extent benefits are based upon the separate account of a par-
ticipant and as a defined benefit plan with respect to the re-
maining portion of benefits under the plan. 

(36) The term ‘‘excess benefit plan’’ means a plan maintained by 
an employer solely for the purpose of providing benefits for certain 
employees in excess of the limitations on contributions and benefits 
imposed by section 415 of the Internal Revenue Code of 1986 on 
plans to which that section applies, without regard to whether the 
plan is funded. To the extent that a separable part of a plan (as 
determined by the Secretary of Labor) maintained by an employer 
is maintained for such purpose, that part shall be treated as a sep-
arate plan which is an excess benefit plan. 

(37)(A) The term ‘‘multiemployer plan’’ means a plan— 
(i) to which more than one employer is required to con-

tribute, 
(ii) which is maintained pursuant to one or more collective 

bargaining agreements between one or more employee organi-
zations and more than one employer, and 

(iii) which satisfies such other requirements as the Secretary 
may prescribe by regulation. 

(B) For purposes of this paragraph, all trades or businesses 
(whether or not incorporated) which are under common control 
within the meaning of section 4001(b)(1) are considered a single 
employer. 

(C) Notwithstanding subparagraph (A), a plan is a multiemployer 
plan on and after its termination date if the plan was a multiem-
ployer plan under this paragraph for the plan year preceding its 
termination date. 

(D) For purposes of this title, notwithstanding the preceding pro-
visions of this paragraph, for any plan year which began before the 
date of the enactment of the Multiemployer Pension Plan Amend-
ments Act of 1980, the term ‘‘multiemployer plan’’ means a plan de-
scribed in section 3(37) of this Act as in effect immediately before 
such date. 

(E) Within one year after the date of the enactment of the Multi-
employer Pension Plan Amendments Act of 1980, a multiemployer 
plan may irrevocably elect, pursuant to procedures established by 
the corporation and subject to the provisions of sections 4403(b) 
and (c), that the plan shall not be treated as a multiemployer plan 
for all purposes under this Act or the Internal Revenue Code of 
1954 if for each of the last 3 plan years ending prior to the effective 
date of the Multiemployer Pension Plan Amendments Act of 1980— 

(i) the plan was not a multiemployer plan because the plan 
was not a plan described in section 3(37)(A)(iii) of this Act and 
section 414(f)(1)(C) of the Internal Revenue Code of 1954 (as 
such provisions were in effect on the day before the date of the 
enactment of the Multiemployer Pension Plan Amendments 
Act of 1980 ); and 

(ii) the plan had been identified as a plan that was not a 
multiemployer plan in substantially all its filings with the cor-
poration, the Secretary of Labor and the Secretary of the 
Treasury. 

(F)(i) For purposes of this title a qualified football coaches plan— 
(I) shall be treated as a multiemployer plan to the extent not 

inconsistent with the purposes of this subparagraph; and 
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(II) notwithstanding section 401(k)(4)(B) of the Internal Rev-
enue Code of 1986, may include a qualified cash and deferred 
arrangement. 

(ii) For purposes of this subparagraph, the term ‘‘qualified foot-
ball coaches plan’’ means any defined contribution plan which is es-
tablished and maintained by an organization— 

(I) which is described in section 501(c) of such Code; 
(II) the membership of which consists entirely of individuals 

who primarily coach football as full-time employees of 4-year 
colleges or universities described in section 170(b)(1)(A)(ii) of 
such Code; and 

(III) which was in existence on September 18, 1986. 
(G)(i) Within 1 year after the enactment of the Pension Pro-

tection Act of 2006— 
(I) an election under subparagraph (E) may be revoked, 

pursuant to procedures prescribed by the Pension Benefit 
Guaranty Corporation, if, for each of the 3 plan years prior 
to the date of the enactment of that Act, the plan would 
have been a multiemployer plan but for the election under 
subparagraph (E), and 

(II) a plan that meets the criteria in clauses (i) and (ii) 
of subparagraph (A) of this paragraph or that is described 
in clause (vi) may, pursuant to procedures prescribed by 
the Pension Benefit Guaranty Corporation, elect to be a 
multiemployer plan, if— 

(aa) for each of the 3 plan years immediately pre-
ceding the first plan year for which the election under 
this paragraph is effective with respect to the plan, 
the plan has met those criteria or is so described, 

(bb) substantially all of the plan’s employer con-
tributions for each of those plan years were made or 
required to be made by organizations that were ex-
empt from tax under section 501 of the Internal Rev-
enue Code of 1986, and 

(cc) the plan was established prior to September 2, 
1974. 

(ii) An election under this subparagraph shall be effective for 
all purposes under this Act and under the Internal Revenue 
Code of 1986, starting with any plan year beginning on or after 
January 1, 1999, and ending before January 1, 2008, as des-
ignated by the plan in the election made under clause (i)(II). 

(iii) Once made, an election under this subparagraph shall be 
irrevocable, except that a plan described in clause (i)(II) shall 
cease to be a multiemployer plan as of the plan year beginning 
immediately after the first plan year for which the majority of 
its employer contributions were made or required to be made 
by organizations that were not exempt from tax under section 
501 of the Internal Revenue Code of 1986. 

(iv) The fact that a plan makes an election under clause 
(i)(II) does not imply that the plan was not a multiemployer 
plan prior to the date of the election or would not be a multi-
employer plan without regard to the election. 

(v)(I) No later than 30 days before an election is made under 
this subparagraph, the plan administrator shall provide notice 
of the pending election to each plan participant and bene-
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ficiary, each labor organization representing such participants 
or beneficiaries, and each employer that has an obligation to 
contribute to the plan, describing the principal differences be-
tween the guarantee programs under title IV and the benefit 
restrictions under this title for single employer and multiem-
ployer plans, along with such other information as the plan ad-
ministrator chooses to include. 

(II) Within 180 days after the date of enactment of the Pen-
sion Protection Act of 2006, the Secretary shall prescribe a 
model notice under this clause. 

(III) A plan administrator’s failure to provide the notice re-
quired under this subparagraph shall be treated for purposes 
of section 502(c)(2) as a failure or refusal by the plan adminis-
trator to file the annual report required to be filed with the 
Secretary under section 101(b)(1). 

(vi) A plan is described in this clause if it is a plan sponsored 
by an organization which is described in section 501(c)(5) of the 
Internal Revenue Code of 1986 and exempt from tax under sec-
tion 501(a) of such Code and which was established in Chicago, 
Illinois, on August 12, 1881. 

(vii) For purposes of this Act and the Internal Revenue Code of 
1986, a plan making an election under this subparagraph shall be 
treated as maintained pursuant to a collective bargaining agree-
ment if a collective bargaining agreement, expressly or otherwise, 
provides for or permits employer contributions to the plan by one 
or more employers that are signatory to such agreement, or partici-
pation in the plan by one or more employees of an employer that 
is signatory to such agreement, regardless of whether the plan was 
created, established, or maintained for such employees by virtue of 
another document that is not a collective bargaining agreement. 

(38) The term ‘‘investment manager’’ means any fiduciary (other 
than a trustee or named fiduciary, as defined in section 
402(a)(2))— 

(A) who has the power to manage, acquire, or dispose of any 
asset of a plan; 

(B) who (i) is registered as an investment adviser under the 
Investment Advisers Act of 1940; (ii) is not registered as an in-
vestment adviser under such Act by reason of paragraph (1) of 
section 203A(a) of such Act, is registered as an investment ad-
viser under the laws of the State (referred to in such para-
graph (1)) in which it maintains its principal office and place 
of business, and, at the time the fiduciary last filed the reg-
istration form most recently filed by the fiduciary with such 
State in order to maintain the fiduciary’s registration under 
the laws of such State, also filed a copy of such form with the 
Secretary; (iii) is a bank, as defined in that Act; or (iv) is an 
insurance company qualified to perform services described in 
subparagraph (A) under the laws of more than one State; and 

(C) has acknowledged in writing that he is a fiduciary with 
respect to the plan. 

(39) The terms ‘‘plan year’’ and ‘‘fiscal year of the plan’’ mean, 
with respect to a plan, the calendar, policy, or fiscal year on which 
the records of the plan are kept. 

(40)(A) The term ‘‘multiple employer welfare arrangement’’ 
means an employee welfare benefit plan, or any other arrangement 
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(other than an employee welfare benefit plan), which is established 
or maintained for the purpose of offering or providing any benefit 
described in paragraph (1) to the employees of two or more employ-
ers (including one or more self-employed individuals), or to their 
beneficiaries, except that such term does not include any such plan 
or other arrangement which is established or maintained— 

(i) under or pursuant to one or more agreements which the 
Secretary finds to be collective bargaining agreements, 

(ii) by a rural electric cooperative, or 
(iii) by a rural telephone cooperative association. 

(B) For purposes of this paragraph— 
(i) two or more trades or businesses, whether or not incor-

porated, shall be deemed a single employer if such trades or 
businesses are within the same control group, 

(ii) the term ‘‘control group’’ means a group of trades or busi-
nesses under common control, 

(iii) the determination of whether a trade or business is 
under ‘‘common control’’ with another trade or business shall 
be determined under regulations of the Secretary applying 
principles similar to the principles applied in determining 
whether employees of two or more trades or businesses are 
treated as employed by a single employer under section 
4001(b), except that, for purposes of this paragraph, common 
control shall not be based on an interest of less than 25 per-
cent, 

(iv) the term ‘‘rural electric cooperative’’ means— 
(I) any organization which is exempt from tax under sec-

tion 501(a) of the Internal Revenue Code of 1986 and 
which is engaged primarily in providing electric service on 
a mutual or cooperative basis, and 

(II) any organization described in paragraph (4) or (6) of 
section 501(c) of the Internal Revenue Code of 1986 which 
is exempt from tax under section 501(a) of such Code and 
at least 80 percent of the members of which are organiza-
tions described in subclause (I), and 

(v) the term ‘‘rural telephone cooperative association’’ means 
an organization described in paragraph (4) or (6) of section 
501(c) of the Internal Revenue Code of 1986 which is exempt 
from tax under section 501(a) of such Code and at least 80 per-
cent of the members of which are organizations engaged pri-
marily in providing telephone service to rural areas of the 
United States on a mutual, cooperative, or other basis. 

(41) SINGLE-EMPLOYER PLAN.—The term ‘‘single-employer plan’’ 
means an employee benefit plan other than a multiemployer plan. 

(42) the term ‘‘plan assets’’ means plan assets as defined by such 
regulations as the Secretary may prescribe, except that under such 
regulations the assets of any entity shall not be treated as plan as-
sets if, immediately after the most recent acquisition of any equity 
interest in the entity, less than 25 percent of the total value of each 
class of equity interest in the entity is held by benefit plan inves-
tors. For purposes of determinations pursuant to this paragraph, 
the value of any equity interest held by a person (other than such 
a benefit plan investor) who has discretionary authority or control 
with respect to the assets of the entity or any person who provides 
investment advice for a fee (direct or indirect) with respect to such 
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assets, or any affiliate of such a person, shall be disregarded for 
purposes of calculating the 25 percent threshold. An entity shall be 
considered to hold plan assets only to the extent of the percentage 
of the equity interest held by benefit plan investors. For purposes 
of this paragraph, the term ‘‘benefit plan investor’’ means an em-
ployee benefit plan subject to part 4, any plan to which section 
4975 of the Internal Revenue Code of 1986 applies, and any entity 
whose underlying assets include plan assets by reason of a plan’s 
investment in such entity. 

(43) POOLED EMPLOYER PLAN.— 
(A) IN GENERAL.—The term ‘‘pooled employer plan’’ 

means a plan— 
(i) which is an individual account plan established 

or maintained for the purpose of providing benefits to 
the employees of 2 or more employers; 

(ii) which is a plan described in section 401(a) of the 
Internal Revenue Code of 1986 which includes a trust 
exempt from tax under øsection 501(a) of such Code 
or¿ section 501(a) of such Code, a plan that consists of 
contracts described in section 403(b) of such Code, or 
a plan that consists of individual retirement accounts 
described in section 408 of such Code (including by 
reason of subsection (c) thereof); and 

(iii) the terms of which meet the requirements of 
subparagraph (B). 

Such term shall not include a plan maintained by employ-
ers which have a common interest other than having 
adopted øthe plan.¿ the plan, but such term shall include 
any program (other than a governmental plan) maintained 
for the benefit of the employees of more than 1 employer 
that consists of contracts described in section 403(b) of such 
Code and that meets the requirements of subparagraph (A) 
or (B) of section 413(e)(1) of such Code. 

(B) REQUIREMENTS FOR PLAN TERMS.—The requirements 
of this subparagraph are met with respect to any plan if 
the terms of the plan— 

(i) designate a pooled plan provider and provide that 
the pooled plan provider is a named fiduciary of the 
plan; 

øReconcile conflicting amendments in sections 4(d)(2) and 7 of the 
bill to clause (ii) below¿ 

ø(ii) designate one or more øtrustees meeting the re-
quirements of section 408(a)(2) of the Internal Rev-
enue Code of 1986¿ trustees (or other fiduciaries in the 
case of a plan that consists of contracts described in 
section 403(b) of the Internal Revenue Code of 1986) 
meeting the requirements of section 408(a)(2) of such 
Code (other than an employer in the plan) to be re-
sponsible for collecting contributions to, and øholding¿ 
holding (or causing to be held under the terms of a 
plan consisting of such contracts) the assets of, the 
plan and require such trustees to implement written 
contribution collection procedures that are reasonable, 
diligent, and systematic;¿ 
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(ii) designate a named fiduciary (other than an em-
ployer in the plan) to be responsible for collecting con-
tributions to the plan and require such fiduciary to im-
plement written contribution collection procedures that 
are reasonable, diligent, and systematic; 

(iii) provide that each employer in the plan retains 
fiduciary responsibility for— 

(I) the selection and monitoring in accordance 
with section 404(a) of the person designated as 
the pooled plan provider and any other person 
who, in addition to the pooled plan provider, is 
designated as a named fiduciary of the plan; and 

(II) to the extent not otherwise delegated to an-
other fiduciary by the pooled plan provider and 
subject to the provisions of section 404(c), the in-
vestment and management of the portion of the 
plan’s assets attributable to the employees of the 
employer (or beneficiaries of such employees); 

(iv) provide that employers in the plan, and partici-
pants and beneficiaries, are not subject to unreason-
able restrictions, fees, or penalties with regard to ceas-
ing participation, receipt of distributions, or otherwise 
transferring assets of the plan in accordance with sec-
tion 208 or paragraph (44)(C)(i)(II); 

(v) require— 
(I) the pooled plan provider to provide to em-

ployers in the plan any disclosures or other infor-
mation which the Secretary may require, includ-
ing any disclosures or other information to facili-
tate the selection or any monitoring of the pooled 
plan provider by employers in the plan; and 

(II) each employer in the plan to take such ac-
tions as the Secretary or the pooled plan provider 
determines are necessary to administer the plan 
or for the plan to meet any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in øsection 401(a) of such 
Code or¿ section 401(a) of such Code, a plan that 
consists of contracts described in section 403(b) of 
such Code, or to a plan that consists of individual 
retirement accounts described in section 408 of 
such Code (including by reason of subsection (c) 
thereof), whichever is applicable, including pro-
viding any disclosures or other information which 
the Secretary may require or which the pooled 
plan provider otherwise determines are necessary 
to administer the plan or to allow the plan to 
meet such requirements; and 

(vi) provide that any disclosure or other information 
required to be provided under clause (v) may be pro-
vided in electronic form and will be designed to ensure 
only reasonable costs are imposed on pooled plan pro-
viders and employers in the plan. 

(C) EXCEPTIONS.—The term ‘‘pooled employer plan’’ does 
not include— 
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(i) a multiemployer plan; or 
(ii) a plan established before the date of the enact-

ment of the Setting Every Community Up for Retire-
ment Enhancement Act of 2019 unless the plan ad-
ministrator elects that the plan will be treated as a 
pooled employer plan and the plan meets the require-
ments of this title applicable to a pooled employer plan 
established on or after such date. 

(D) TREATMENT OF EMPLOYERS AS PLAN SPONSORS.—Ex-
cept with respect to the administrative duties of the pooled 
plan provider described in paragraph (44)(A)(i), each em-
ployer in a pooled employer plan shall be treated as the 
plan sponsor with respect to the portion of the plan attrib-
utable to employees of such employer (or beneficiaries of 
such employees). 

(44) POOLED PLAN PROVIDER.— 
(A) IN GENERAL.—The term ‘‘pooled plan provider’’ 

means a person who— 
(i) is designated by the terms of a pooled employer 

plan as a named fiduciary, as the plan administrator, 
and as the person responsible for the performance of 
all administrative duties (including conducting proper 
testing with respect to the plan and the employees of 
each employer in the plan) which are reasonably nec-
essary to ensure that— 

(I) the plan meets any requirement applicable 
under this Act or the Internal Revenue Code of 
1986 to a plan described in øsection 401(a) of such 
Code or¿ 401(a) of such Code, a plan that consists 
of contracts described in section 403(b) of such 
Code, or to a plan that consists of individual re-
tirement accounts described in section 408 of such 
Code (including by reason of subsection (c) there-
of), whichever is applicable; and 

(II) each employer in the plan takes such ac-
tions as the Secretary or pooled plan provider de-
termines are necessary for the plan to meet the 
requirements described in subclause (I), including 
providing the disclosures and information de-
scribed in paragraph (43)(B)(v)(II); 

(ii) registers as a pooled plan provider with the Sec-
retary, and provides to the Secretary such other infor-
mation as the Secretary may require, before beginning 
operations as a pooled plan provider; 

(iii) acknowledges in writing that such person is a 
named fiduciary, and the plan administrator, with re-
spect to the pooled employer plan; and 

(iv) is responsible for ensuring that all persons who 
handle assets of, or who are fiduciaries of, the pooled 
employer plan are bonded in accordance with section 
412. 

(B) AUDITS, EXAMINATIONS AND INVESTIGATIONS.—The 
Secretary may perform audits, examinations, and inves-
tigations of pooled plan providers as may be necessary to 
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enforce and carry out the purposes of this paragraph and 
paragraph (43). 

(C) GUIDANCE.—The Secretary shall issue such guidance 
as the Secretary determines appropriate to carry out this 
paragraph and paragraph (43), including guidance— 

(i) to identify the administrative duties and other 
actions required to be performed by a pooled plan pro-
vider under either such paragraph; and 

(ii) which requires in appropriate cases that if an 
employer in the plan fails to take the actions required 
under subparagraph (A)(i)(II)— 

(I) the assets of the plan attributable to employ-
ees of such employer (or beneficiaries of such em-
ployees) are transferred to a plan maintained only 
by such employer (or its successor), to an eligible 
retirement plan as defined in section 402(c)(8)(B) 
of the Internal Revenue Code of 1986 for each in-
dividual whose account is transferred, or to any 
other arrangement that the Secretary determines 
is appropriate in such guidance; and 

(II) such employer (and not the plan with re-
spect to which the failure occurred or any other 
employer in such plan) shall, except to the extent 
provided in such guidance, be liable for any liabil-
ities with respect to such plan attributable to em-
ployees of such employer (or beneficiaries of such 
employees). 

The Secretary shall take into account under clause (ii) 
whether the failure of an employer or pooled plan pro-
vider to provide any disclosures or other information, 
or to take any other action, necessary to administer a 
plan or to allow a plan to meet requirements described 
in subparagraph (A)(i)(II) has continued over a period 
of time that demonstrates a lack of commitment to 
compliance. The Secretary may waive the require-
ments of subclause (ii)(I) in appropriate circumstances 
if the Secretary determines it is in the best interests 
of the employees of the employer referred to in such 
clause (and the beneficiaries of such employees) to re-
tain the assets in the plan with respect to which the 
employer’s failure occurred. 

(D) GOOD FAITH COMPLIANCE WITH LAW BEFORE GUID-
ANCE.—An employer or pooled plan provider shall not be 
treated as failing to meet a requirement of guidance issued 
by the Secretary under subparagraph (C) if, before the 
issuance of such guidance, the employer or pooled plan 
provider complies in good faith with a reasonable interpre-
tation of the provisions of this paragraph, or paragraph 
(43), to which such guidance relates. 

(E) AGGREGATION RULES.—For purposes of this para-
graph, in determining whether a person meets the require-
ments of this paragraph to be a pooled plan provider with 
respect to any plan, all persons who perform services for 
the plan and who are treated as a single employer under 
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subsection (b), (c), (m), or (o) of section 414 of the Internal 
Revenue Code of 1986 shall be treated as one person. 

* * * * * * * 

SUBTITLE B—REGULATORY PROVISIONS 

* * * * * * * 

PART 1—REPORTING AND DISCLOSURE 

* * * * * * * 
SEC. 111. ELIMINATING UNNECESSARY PLAN REQUIREMENTS RE-

LATED TO UNENROLLED PARTICIPANTS. 
(a) IN GENERAL.—Notwithstanding any other provision of this 

title, with respect to any individual account plan, no disclosure, no-
tice, or other plan document (other than the notices and documents 
described in paragraphs (1) and (2)) shall be required to be fur-
nished under this title to any unenrolled participant if the 
unenrolled participant receives— 

(1) an annual reminder notice of such participant’s eligibility 
to participate in such plan and any applicable election dead-
lines under the plan; and 

(2) any document requested by such participant that the par-
ticipant would be entitled to receive notwithstanding this sec-
tion. 

(b) UNENROLLED PARTICIPANT.—For purposes of this section, the 
term ‘‘unenrolled participant’’ means an employee who— 

(1) is eligible to participate in an individual account plan; 
(2) has received the summary plan description pursuant to 

section 104(b) and any other eligibility notices required to be 
furnished under this title in connection with such participant’s 
initial eligibility to participate in such plan; 

(3) is not participating in such plan; 
(4) does not have a balance in the plan; and 
(5) satisfies such other criteria as the Secretary of Labor may 

determine appropriate, as prescribed in guidance issued in con-
sultation with the Secretary of Treasury. 

For purposes of this section, any eligibility to participate in the plan 
following any period for which such employee was not eligible to 
participate shall be treated as initial eligibility. 

(c) ANNUAL REMINDER NOTICE.—For purposes of this section, the 
term ‘‘annual reminder notice’’ means a notice provided in accord-
ance with section 2520.104b–1 of title 29, Code of Federal Regula-
tions (or any successor regulation), which— 

(1) is furnished in connection with the annual open season 
election period with respect to the plan or, if there is no such 
period, is furnished within a reasonable period prior to the be-
ginning of each plan year; 

(2) notifies the unenrolled participant of— 
(A) the unenrolled participant’s eligibility to participate 

in the plan; and 
(B) the key benefits and rights under the plan, with a 

focus on employer contributions and vesting provisions; and 
(3) provides such information in a prominent manner cal-

culated to be understood by the average participant. 
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REPEAL AND EFFECTIVE DATE 

SEC. ø111.¿ 112. (a)(1) The Welfare and Pension Plans Disclosure 
Act is repealed except that such Act shall continue to apply to any 
conduct and events which occurred before the effective date of this 
part. 

(2) 
(b)(1) Except as provided in paragraph (2), this part (including 

the amendments and repeals made by subsection (a)) shall take ef-
fect on January 1, 1975. 

(2) In the case of a plan which has a plan year which begins be-
fore January 1, 1975, and ends after December 31, 1974, the Sec-
retary may postpone by regulation the effective date of the repeal 
of any provision of the Welfare and Pension Plans Disclosure Act 
(and of any amendment made by subsection (a)(2)) and the effective 
date of any provision of this part, until the beginning of the first 
plan year of such plan which begins after January 1, 1975. 

(c) The provisions of this title authorizing the Secretary to pro-
mulgate regulations shall take effect on the date of enactment of 
this Act. 

(d) Subsections (b) and (c) shall not apply with respect to amend-
ments made to this part in provisions enacted after the date of the 
enactment of this Act. 

PART 2—PARTICIPATION AND VESTING 

* * * * * * * 

MINIMUM PARTICIPATION STANDARDS 

SEC. 202. (a)(1)(A) No pension plan may require, as a condition 
of participation in the plan, that an employee complete a period of 
service with the employer or employers maintaining the plan ex-
tending beyond the later of the following dates— 

(i) the date on which the employee attains the age of 21; or 
(ii) the date on which he completes 1 year of service. 

(B)(i) In the case of any plan which provides that after not more 
than 2 years of service each participant has a right to 100 percent 
of his accrued benefit under the plan which is nonforfeitable at the 
time such benefit accrues, clause (ii) of subparagraph (A) shall be 
applied by substituting ‘‘2 years of service’’ for ‘‘1 year of service’’. 

(ii) In the case of any plan maintained exclusively for employees 
of an educational organization (as defined in section 170(b)(1)(A)(ii) 
of the Internal Revenue Code of 1986) by an employer which is ex-
empt from tax under section 501(a) of such Code, which provides 
that each participant having at least 1 year of service has a right 
to 100 percent of his accrued benefit under the plan which is non-
forfeitable at the time such benefit accrues, clause (i) of subpara-
graph (A) shall be applied by substituting ‘‘26’’ for ‘‘21’’. This clause 
shall not apply to any plan to which clause (i) applies. 

(2) No pension plan may exclude from participation (on the basis 
of age) employees who have attained a specified age. 

(3)(A) For purposes of this section, the term ‘‘year of service’’ 
means a 12-month period during which the employee has not less 
than 1,000 hours of service. For purposes of this paragraph, com-
putation of any 12-month period shall be made with reference to 
the date on which the employee’s employment commenced, except 
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that, in accordance with regulations prescribed by the Secretary, 
such computation may be made by reference to the first day of a 
plan year in the case of an employee who does not complete 1,000 
hours of service during the 12-month period beginning on the date 
his employment commenced. 

(B) In the case of any seasonal industry where the customary pe-
riod of employment is less than 1,000 hours during a calendar year, 
the term ‘‘year of service’’ shall be such period as may be deter-
mined under regulations prescribed by the Secretary. 

(C) For purposes of this section, the term ‘‘hour of service’’ means 
a time of service determined under regulations prescribed by the 
Secretary. 

(D) For purposes of this section, in the case of any maritime in-
dustry, 125 days of service shall be treated as 1,000 hours of serv-
ice. The Secretary may prescribe regulations to carry out the pur-
poses of this subparagraph. 

(4) A plan shall be treated as not meeting the requirements of 
paragraph (1) unless it provides that any employee who has satis-
fied the minimum age and service requirements specified in such 
paragraph, and who is otherwise entitled to participate in the plan, 
commences participation in the plan no later than the earlier of— 

(A) the first day of the first plan year beginning after the 
date on which such employee satisfied such requirements, or 

(B) the date 6 months after the date on which he satisfied 
such requirements, 

unless such employee was separated from the service before the 
date referred to in subparagraph (A) or (B), whichever is applica-
ble. 

(b)(1) Except as otherwise provided in paragraphs (2), (3), and 
(4), all years of service with the employer or employers maintaining 
the plan shall be taken into account in computing the period of 
service for purposes of subsection (a)(1). 

(2) In the case of any employee who has any 1-year break in 
service (as defined in section 203(b)(3)(A)) under a plan to which 
the service requirements of clause (i) of subsection (a)(1)(B) apply, 
if such employee has not satisfied such requirements, service before 
such break shall not be required to be taken into account. 

(3) In computing an employee’s period of service for purposes of 
subsection (a)(1) in the case of any participant who has any 1-year 
break in service (as defined in section 203(b)(3)(A)), service before 
such break shall not be required to be taken into account under the 
plan until he has completed a year of service (as defined in sub-
section (a)(3)) after his return. 

(4)(A) For purposes of paragraph (1), in the case of a nonvested 
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in 
service shall not be required to be taken into account in computing 
the period of service if the number of consecutive 1-year breaks in 
service within such period equals or exceeds the greater of— 

(i) 5, or 
(ii) the aggregate number of years of service before such pe-

riod. 
(B) If any years of service are not required to be taken into ac-

count by reason of a period of breaks in service to which subpara-
graph (A) applies, such years of service shall not be taken into ac-
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count in applying subparagraph (A) to a subsequent period of 
breaks in service. 

(C) For purposes of subparagraph (A), the term ‘‘nonvested par-
ticipant’’ means a participant who does not have any nonforfeitable 
right under the plan to an accrued benefit derived from employer 
contributions. 

(5)(A) In the case of each individual who is absent from work for 
any period— 

(i) by reason of the pregnancy of the individual, 
(ii) by reason of the birth of a child of the individual, 
(iii) by reason of the placement of a child with the individual 

in connection with the adoption of such child by such indi-
vidual, or 

(iv) for purposes of caring for such child for a period begin-
ning immediately following such birth or placement, 

the plan shall treat as hours of service, solely for purposes of deter-
mining under this subsection whether a 1-year break in service (as 
defined in section 203(b)(3)(A)) has occurred, the hours described in 
subparagraph (B). 

(B) The hours described in this subparagraph are— 
(i) the hours of service which otherwise would normally have 

been credited to such individual but for such absence, or 
(ii) in any case in which the plan is unable to determine the 

hours described in clause (i), 8 hours of service per day of such 
absence, 

except that the total number of hours treated as hours of service 
under this subparagraph by reason of any such pregnancy or place-
ment shall not exceed 501 hours. 

(C) The hours described in subparagraph (B) shall be treated as 
hours of service as provided in this paragraph— 

(i) only in the year in which the absence from work begins, 
if a participant would be prevented from incurring a 1-year 
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in subpara-
graph (A); or 

(ii) in any other case, in the immediately following year. 
(D) For purposes of this paragraph, the term ‘‘year’’ means the 

period used in computations pursuant to section 202(a)(3)(A). 
(E) A plan may provide that no credit will be given pursuant to 

this paragraph unless the individual furnishes to the plan adminis-
trator such timely information as the plan may reasonably require 
to establish— 

(i) that the absence from work is for rasons referred to in 
subparagraph (A), and 

(ii) the number of days for which there was such an absence. 
(c) SPECIAL RULE FOR CERTAIN PART-TIME EMPLOYEES.— 

(1) IN GENERAL.—A pension plan that includes either a quali-
fied cash or deferred arrangement (as defined in section 401(k) 
of the Internal Revenue Code of 1986) or a salary reduction 
agreement (as described in section 403(b) of such Code) shall 
not require, as a condition of participation in the arrangement 
or agreement, that an employee complete a period of service 
with the employer (or employers) maintaining the plan extend-
ing beyond the close of the earlier of— 
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(A) the period permitted under subsection (a)(1) (deter-
mined without regard to subparagraph (B)(i) thereof); or 

(B) the first 24-month period— 
(i) consisting of 2 consecutive 12-month periods dur-

ing each of which the employee has at least 500 hours 
of service; and 

(ii) by the close of which the employee has attained 
the age of 21. 

(2) EXCEPTION.—Paragraph (1)(B) shall not apply to any em-
ployee described in section 410(b)(3) of the Internal Revenue 
Code of 1986. 

(3) COORDINATION WITH OTHER RULES.— 
(A) IN GENERAL.—In the case of employees who are eligi-

ble to participate in the arrangement or agreement solely by 
reason of paragraph (1)(B): 

(i) EXCLUSIONS.—An employer may elect to exclude 
such employees from the application of subsections 
(a)(4), (k)(3), (k)(12), (k)(13), (k)(15)(B)(i)(I), and (m)(2) 
of section 401 of the Internal Revenue Code of 1986 
and section 410(b) of such Code. 

(ii) TIME OF PARTICIPATION.—The rules of subsection 
(a)(4) shall apply to such employees. 

(B) TOP-HEAVY RULES.—An employer may elect to exclude 
all employees who are eligible to participate in a plan 
maintained by the employer solely by reason of paragraph 
(1)(B) from the application of the vesting and benefit re-
quirements under subsections (b) and (c) of section 416 of 
the Internal Revenue Code of 1986. 

(4) 12-MONTH PERIOD.—For purposes of this subsection, 12- 
month periods shall be determined in the same manner as 
under the last sentence of subsection (a)(3)(A), except that 12- 
month periods beginning before January 1, 2021, shall not be 
taken into account. 

MINIMUM VESTING STANDARDS 

SEC. 203. (a) Each pension plan shall provide that an employee’s 
right to his normal retirement benefit is nonforfeitable upon the at-
tainment of normal retirement age and in addition shall satisfy the 
requirements of paragraphs (1) and (2) of this subsection. 

(1) A plan satisfies the requirements of this paragraph if an 
employee’s rights in his accrued benefit derived from his own 
contributions are nonforfeitable. 

(2)(A)(i) In the case of a defined benefit plan, a plan satisfies 
the requirements of this paragraph if it satisfies the require-
ments of clause (ii) or (iii). 

(ii) A plan satisfies the requirements of this clause if an em-
ployee who has completed at least 5 years of service has a non-
forfeitable right to 100 percent of the employee’s accrued ben-
efit derived from employer contributions. 

(iii) A plan satisfies the requirements of this clause if an em-
ployee has a nonforfeitable right to a percentage of the employ-
ee’s accrued benefit derived from employer contributions deter-
mined under the following table: 
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Years of service: The nonforfeitable 
percentage is: 

3 ........................................................................................................................ 20
4 ........................................................................................................................ 40
5 ........................................................................................................................ 60
6 ........................................................................................................................ 80
7 or more ......................................................................................................... 100. 

(B)(i) In the case of an individual account plan, a plan satis-
fies the requirements of this paragraph if it satisfies the re-
quirements of clause (ii) or (iii). 

(ii) A plan satisfies the requirements of this clause if an em-
ployee who has completed at least 3 years of service has a non-
forfeitable right to 100 percent of the employee’s accrued ben-
efit derived from employer contributions. 

(iii) A plan satisfies the requirements of this clause if an em-
ployee has a nonforfeitable right to a percentage of the employ-
ee’s accrued benefit derived from employer contributions deter-
mined under the following table: 

Years of service: The nonforfeitable 
percentage is: 

2 ........................................................................................................................ 20
3 ........................................................................................................................ 40
4 ........................................................................................................................ 60
5 ........................................................................................................................ 80
6 or more ......................................................................................................... 100. 

(3)(A) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
the plan provides that it is not payable if the participant dies 
(except in the case of a survivor annuity which is payable as 
provided in section 205). 

(B) A right to an accrued benefit derived from employer con-
tributions shall not be treated as forfeitable solely because the 
plan provides that the payment of benefits is suspended for 
such period as the employee is employed, subsequent to the 
commencement of payment of such benefits— 

(i) in the case of a plan other than a multiemployer plan, 
by an employer who maintains the plan under which such 
benefits were being paid; and 

(ii) in the case of a multiemployer plan, in the same in-
dustry, in the same trade or craft, and the same geo-
graphic area covered by the plan, as when such benefits 
commenced. 

The Secretary shall prescribe such regulations as may be nec-
essary to carry out the purposes of this subparagraph, includ-
ing regulations with respect to the meaning of the term ‘‘em-
ployed’’. 

(C) A right to an accrued benefit derived from employer con-
tributions shall not be treated as forfeitable solely because 
plan amendments may be given retroactive application as pro-
vided in section 302(d)(2). 

(D)(i) A right to an accrued benefit derived from employer 
contributions shall not be treated as forfeitable solely because 
the plan provides that, in the case of a participant who does 
not have a nonforfeitable right to at least 50 percent of his ac-
crued benefit derived from employer contributions, such ac-
crued benefit may be forfeited on account of the withdrawal by 
the participant of any amount attributable to the benefit de-
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rived from mandatory contributions (as defined in the last sen-
tence of section 204(c)(2)(C)) made by such participant. 

(ii) Clause (i) shall not apply to a plan unless the plan pro-
vides that any accrued benefit forfeited under a plan provision 
described in such clause shall be restored upon repayment by 
the participant of the full amount of the withdrawal described 
in such clause plus, in the case of a defined benefit plan, inter-
est. Such interest shall be computed on such amount at the 
rate determined for purposes of section 204(c)(2)(C) (if such 
subsection applies) on the date of such repayment (computed 
annually from the date of such withdrawal). The plan provision 
required under this clause may provide that such repayment 
must be made (I) in the case of a withdrawal on account of sep-
aration from service, before the earlier of 5 years after the first 
date on which the participant is subsequently re-employed by 
the employer, or the close of the first period of 5 consecutive 
1-year breaks in service commencing after the withdrawal; or 
(II) in the case of any other withdrawal, 5 years after the date 
of the withdrawal. 

(iii) In the case of accrued benefits derived from employer 
contributions which accrued before the date of the enactment 
of this Act, a right to such accrued benefit derived from em-
ployer contributions shall not be treated as forfeitable solely 
because the plan provides that an amount of such accrued ben-
efit may be forfeited on account of the withdrawal by the par-
ticipant of an amount attributable to the benefit derived from 
mandatory contributions, made by such participant before the 
date of the enactment of this Act if such amount forfeited is 
proportional to such amount withdrawn. This clause shall not 
apply to any plan to which any mandatory contribution is 
made after the date of the enactment of this Act. The Secretary 
of the Treasury shall prescribe such regulations as may be nec-
essary to carry out the purposes of this clause. 

(iv) For purposes of this subparagraph, in the case of any 
class-year plan, a withdrawal of employee contributions shall 
be treated as a withdrawal of such contributions on a plan year 
by plan year basis in succeeding order of time. 

(v) CROSS REFERENCE.—For nonforfeitability where the em-
ployee has a nonforfeitable right to at least 50 percent of his 
accrued benefit, see section 206(c). 

(E)(i) A right to an accrued benefit derived from employer 
contributions under a multiemployer plan shall not be treated 
as forfeitable solely because the plan provides that benefits ac-
crued as a result of service with the participant’s employer be-
fore the employer had an obligation to contribute under the 
plan may not be payable if the employer ceases contributions 
to the multiemployer plan. 

(ii) A participant’s right to an accrued benefit derived from 
employer contributions under a multiemployer plan shall not 
be treated as forfeitable solely because— 

(I) the plan is amended to reduce benefits under section 
4244A or 4281, or 

(II) benefit payments under the plan may be suspended 
under section 4245 or 4281. 
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(F) A matching contribution (within the meaning of section 
401(m) of the Internal Revenue Code of 1986) shall not be 
treated as forfeitable merely because such contribution is for-
feitable if the contribution to which the matching contribution 
relates is treated as an excess contribution under section 
401(k)(8)(B) of such Code, an excess deferral under section 
402(g)(2)(A) of such Code, an erroneous automatic contribution 
under section 414(w) of such Code, or an excess aggregate con-
tribution under section 401(m)(6)(B) of such Code. 

(b)(1) In computing the period of service under the plan for pur-
poses of determining the nonforfeitable percentage under sub-
section (a)(2), all of an employee’s years of service with the em-
ployer or employers maintaining the plan shall be taken into ac-
count, except that the following may be disregarded: 

(A) years of service before age 18, 
(B) years of service during a period for which the employee 

declined to contribute to a plan requiring employee contribu-
tions; 

(C) years of service with an employer during any period for 
which the employer did not maintain the plan or a predecessor 
plan, defined by the Secretary of the Treasury; 

(D) service not required to be taken into account under para-
graph (3); 

(E) years of service before January 1, 1971, unless the em-
ployee has had at least 3 years of service after December 31, 
1970; 

(F) years of service before this part first applies to the plan 
if such service would have been disregarded under the rules of 
the plan with regard to breaks in service, as in effect on the 
applicable date; and 

(G) in the case of a multiemployer plan, years of service— 
(i) with an employer after— 

(I) a complete withdrawal of such employer from the 
plan (within the meaning of section 4203), or 

(II) to the extent permitted by regulations pre-
scribed by the Secretary of the Treasury, a partial 
withdrawal described in section 4205(b)(2)(A)(i) of this 
title in connection with the decertification of the collec-
tive bargaining representative; and 

(ii) with any employer under the plan after the termi-
nation date of the plan under section 4048. 

(2)(A) For purposes of this section, except as provided in subpara-
graph (C), the term ‘‘year of service’’ means a calendar year, plan 
year, or other 12-consecutive month period designated by the plan 
(and not prohibited under regulations prescribed by the Secretary) 
during which the participant has completed 1,000 hours of service. 

(B) For purposes of this section, the term ‘‘hour of service’’ has 
the meaning provided by section 202(a)(3)(C). 

(C) In the case of any seasonal industry where the customary pe-
riod of employment is less than 1,000 hours during a calendar year, 
the term ‘‘year of service’’ shall be such period as determined under 
regulations of the Secretary. 

(D) For purposes of this section, in the case of any maritime in-
dustry, 125 days of service shall be treated as 1,000 hours of serv-
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ice. The Secretary may prescribe regulations to carry out the pur-
poses of this subparagraph. 

(3)(A) For purposes of this paragraph, the term ‘‘1-year break in 
service’’ means a calendar year, plan year, or other 12-consecutive- 
month period designated by the plan (and not prohibited under reg-
ulations prescribed by the Secretary) during which the participant 
has not completed more than 500 hours of service. 

(B) For purposes of paragraph (1), in the case of any employee 
who has any 1-year break in service, years of service before such 
break shall not be required to be taken into account until he has 
completed a year of service after his return. 

(C) For purposes of paragraph (1), in the case of any participant 
in an individual account plan or an insured defined benefit plan 
which satisfies the requirements of subsection 204(b)(1)(F) who has 
5 consecutive 1-year breaks in service, years of service after such 
5-year period shall not be required to be taken into account for pur-
poses of determining the nonforfeitable percentage of his accrued 
benefit derived from employer contributions which accrued before 
such break. 

(D)(i) For purposes of paragraph (1), in the case of a nonvested 
participant, years of service with the employer or employers main-
taining the plan before any period of consecutive 1-year breaks in 
service shall not be required to be taken into account if the number 
of consecutive 1-year breaks in service within such period equals 
or exceeds the greater of— 

(I) 5, or 
(II) the aggregate number of years of service before such pe-

riod. 
(ii) If any years of service are not required to be taken into ac-

count by reason of a period of breaks in service to which clause (i) 
applies, such years of service shall not be taken into account in ap-
plying clause (i) to a subsequent period of breaks in service. 

(iii) For purposes of clause (i), the term ‘‘nonvested participant’’ 
means a participant who does not have any nonforfeitable right 
under the plan to an accrued benefit derived from employer con-
tributions. 

(E)(i) In the case of each individual who is absent from work for 
any period— 

(I) by reason of the pregnancy of the individual, 
(II) by reason of the birth of a child of the individual, 
(III) by reason of the placement of a child with the individual 

in connection with the adoption of such child by such indi-
vidual, or 

(IV) for purposes of caring for such child for a period begin-
ning immediately following such birth or placement, 
the plan shall treat as hours of service, solely for purposes of 
determining under this paragraph whether a 1-year break in 
service has occurred, the hours described in clause (ii). 

(ii) The hours described in this clause are— 
(I) the hours of service which otherwise would normally have 

been credited to such individual but for such absence, or 
(II) in any case in which the plan is unable to determine the 

hours described in subclause (I), 8 hours of service per day of 
absence, 
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except that the total number of hours treated as hours of service 
under this clause by reason of such pregnancy or placement shall 
not exceed 501 hours. 

(iii) The hours described in clause (ii) shall be treated as hours 
of service as provided in this subparagraph— 

(I) only in the year in which the absence from work begins, 
if a participant would be prevented from incurring a 1-year 
break in service in such year solely because the period of ab-
sence is treated as hours of service as provided in clause (i); 
or 

(II) in any other case, in the immediately following year. 
(iv) For purposes of this subparagraph, the term ‘‘year’’ means 

the period used in computations pursuant to paragraph (2). 
(v) A plan may provide that no credit will be given pursuant to 

this subparagraph unless the individual furnishes to the plan ad-
ministrator such timely information as the plan may reasonably re-
quire to establish— 

(I) that the absence from work is for reasons referred to in 
clause (i), and 

(II) the number of days for which there was such an absence. 
(4) PART-TIME EMPLOYEES.—For purposes of determining 

whether an employee who is eligible to participate in a qualified 
cash or deferred arrangement or a salary reduction agreement 
under a plan solely by reason of section 202(c)(1)(B) has a non-
forfeitable right to employer contributions— 

(A) except as provided in subparagraph (B), each 12- 
month period for which the employee has at least 500 hours 
of service shall be treated as a year of service; 

(B) paragraph (3) shall be applied by substituting ‘‘at 
least 500 hours of service’’ for ‘‘more than 500 hours of serv-
ice’’ in subparagraph (A) thereof; and 

(C) 12-month periods occurring before the 24-month pe-
riod described in section 202(c)(1)(B) shall not be treated as 
years of service. 

For purposes of this paragraph, 12-month periods shall be de-
termined in the same manner as under the last sentence of sec-
tion 202(a)(3)(A), except that 12-month periods beginning before 
January 1, 2021, shall not be taken into account. 

ø(4)¿ (5) CROSS REFERENCES.— 
(A) For definitions of ‘‘accrued benefit’’ and ‘‘normal retire-

ment age’’, see sections 3(23) and (24). 
(B) For effect of certain cash out distributions, see section 

204(d)(1). 
(c)(1)(A) A plan amendment changing any vesting schedule under 

this plan shall be treated as not satisfying the requirements of sub-
section (a)(2) if the nonforfeitable percentage of the accrued benefit 
derived from employer contributions (determined as of the later of 
the date such amendment is adopted, or the date such amendment 
becomes effective) of any employee who is a participant in the plan 
is less than such nonforfeitable percentage computed under the 
plan without regard to such amendment. 

(B) A plan amendment changing any vesting schedule under the 
plan shall be treated as not satisfying the requirements of sub-
section (a)(2) unless each participant having not less than 3 years 
of service is permitted to elect, within a reasonable period after 
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adoption of such amendment, to have his nonforfeitable percentage 
computed under the plan without regard to such amendment. 

(2) Subsection (a) shall not apply to benefits which may not be 
provided for designated employees in the event of early termination 
of the plan under provisions of the plan adopted pursuant to regu-
lations prescribed by the Secretary of the Treasury to preclude the 
discrimination prohibited by section 401(a)(4) of the Internal Rev-
enue Code of 1986. 

(d) A pension plan may allow for nonforfeitable benefits after a 
lesser period and in greater amounts than are required by this 
part. 

(e)(1) If the present value of any nonforfeitable benefit with re-
spect to a participant in a plan exceeds ø$5,000¿ $7,000, the plan 
shall provide that such benefit may not be immediately distributed 
without the consent of the participant. 

(2) For purposes of paragraph (1), the present value shall be 
calculated in accordance with section 205(g)(3). 

(3) This subsection shall not apply to any distribution of divi-
dends to which section 404(k) of the Internal Revenue Code of 1986 
applies. 

(4) A plan shall not fail to meet the requirements of this sub-
section if, under the terms of the plan, the present value of the 
nonforfeitable accrued benefit is determined without regard to that 
portion of such benefit which is attributable to rollover contribu-
tions (and earnings allocable thereto). For purposes of this subpara-
graph, the term ‘‘rollover contributions’’ means any rollover con-
tribution under sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), 
and 457(e)(16) of the Internal Revenue Code of 1986. 

(f) SPECIAL RULES FOR PLANS COMPUTING ACCRUED BENEFITS BY 
REFERENCE TO HYPOTHETICAL ACCOUNT BALANCE OR EQUIVALENT 
AMOUNTS.— 

(1) IN GENERAL.—An applicable defined benefit plan shall not 
be treated as failing to meet— 

(A) subject to paragraph (2), the requirements of sub-
section (a)(2), or 

(B) the requirements of section 204(c) or 205(g), or the 
requirements of subsection (e), with respect to accrued 
benefits derived from employer contributions, 

solely because the present value of the accrued benefit (or any 
portion thereof) of any participant is, under the terms of the 
plan, equal to the amount expressed as the balance in the hy-
pothetical account described in paragraph (3) or as an accumu-
lated percentage of the participant’s final average compensa-
tion. 

(2) 3-YEAR VESTING.—In the case of an applicable defined 
benefit plan, such plan shall be treated as meeting the require-
ments of subsection (a)(2) only if an employee who has com-
pleted at least 3 years of service has a nonforfeitable right to 
100 percent of the employee’s accrued benefit derived from em-
ployer contributions. 

(3) APPLICABLE DEFINED BENEFIT PLAN AND RELATED 
RULES.—For purposes of this subsection— 

(A) IN GENERAL.—The term ‘‘applicable defined benefit 
plan’’ means a defined benefit plan under which the ac-
crued benefit (or any portion thereof) is calculated as the 
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balance of a hypothetical account maintained for the par-
ticipant or as an accumulated percentage of the partici-
pant’s final average compensation. 

(B) REGULATIONS TO INCLUDE SIMILAR PLANS.—The Sec-
retary of the Treasury shall issue regulations which in-
clude in the definition of an applicable defined benefit plan 
any defined benefit plan (or any portion of such a plan) 
which has an effect similar to an applicable defined benefit 
plan. 

* * * * * * * 

OTHER PROVISIONS RELATING TO FORM AND PAYMENT OF BENEFITS 

SEC. 206. (a) Each pension plan shall provide that unless the 
participant otherwise elects, the payment of benefits under the 
plan to the participant shall begin not later than the 60th day after 
the latest of the close of the plan year in which— 

(1) occurs the date on which the participant attains the ear-
lier of age 65 or the normal retirement age specified under the 
plan, 

(2) occurs the 10th anniversary of the year in which the par-
ticipant commenced participation in the plan, or 

(3) the participant terminates his service with the employer. 
In the case of a plan which provides for the payment of an early 
retirement benefit, such plan shall provide that a participant who 
satisfied the service requirements for such early retirement benefit, 
but separated from the service (with any nonforfeitable right to an 
accrued benefit) before satisfying the age requirement for such 
early retirement benefit, is entitled upon satisfaction of such age 
requirement to receive a benefit not less than the benefit to which 
he would be entitled at the normal retirement age, actuarially re-
duced under regulations prescribed by the Secretary of the Treas-
ury. 

(b) If— 
(1) a participant or beneficiary is receiving benefits under a 

pension plan, or 
(2) a participant is separated from the service and has non- 

forfeitable rights to benefits, 
a plan may not decrease benefits of such a participant by reason 
of any increase in the benefit levels payable under title II of the 
Social Security Act or the Railroad Retirement Act of 1937 or any 
increase in the wage base under such title II, if such increase takes 
place after the date of the enactment of this Act or (if later) the 
earlier of the date of first entitlement of such benefits or the date 
of such separation. 

(c) No pension plan may provide that any part of a participant’s 
accrued benefit derived from employer contributions (whether or 
not otherwise nonforfeitable) is forfeitable solely because of with-
drawal by such participant of any amount attributable to the ben-
efit derived from contributions made by such participant. The pre-
ceding sentence shall not apply (1) to the accrued benefit of any 
participant unless, at the time of such withdrawal, such participant 
has a nonforfeitable right to at least 50 percent of such accrued 
benefit, or (2) to the extent that an accrued benefit is permitted to 
be forfeited in accordance with section 203(a)(3)(D)(iii). 
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(d)(1) Each pension plan shall provide that benefits provided 
under the plan may not be assigned or alienated. 

(2) For the purposes of paragraph (1) of this subsection, there 
shall not be taken into account any voluntary and revocable assign-
ment of not to exceed 10 percent of any benefit payment, or of any 
irrevocable assignment or alienation of benefits executed before the 
date of enactment of this Act. The preceding sentence shall not 
apply to any assignment or alienation made for the purposes of de-
fraying plan administration costs. For purposes of this paragraph 
a loan made to a participant or beneficiary shall not be treated as 
an assignment or alienation if such loan is secured by the partici-
pant’s accrued nonforfeitable benefit and is exempt from the tax 
imposed by section 4975 of the Internal Revenue Code of 1986 (re-
lating to tax on prohibited transactions) by reason of section 
4975(d)(1) of such Code. 

(3)(A) Paragraph (1) shall apply to the creation, assignment, or 
recognition of a right to any benefit payable with respect to a par-
ticipant pursuant to a domestic relations order, except that para-
graph (1) shall not apply if the order is determined to be a quali-
fied domestic relations order. Each pension plan shall provide for 
the payment of benefits in accordance with the applicable require-
ments of any qualified domestic relations order. 

(B) For purposes of this paragraph— 
(i) the term ‘‘qualified domestic relations order’’ means a do-

mestic relations order— 
(I) which creates or recognizes the existence of an alter-

nate payee’s right to, or assigns to an alternate payee the 
right to, receive all or a portion of the benefits payable 
with respect to a participant under a plan, and 

(II) with respect to which the requirements of subpara-
graphs (C) and (D) are met, and 

(ii) the term ‘‘domestic relations order’’ means any judgment, 
decree, or order (including approval of a property settlement 
agreement) which— 

(I) relates to the provision of child support, alimony pay-
ments, or marital property rights to a spouse, former 
spouse, child, or other dependent of a participant, and 

(II) is made pursuant to a State domestic relations law 
(including a community property law). 

(C) A domestic relations order meets the requirements of this 
subparagraph only if such order clearly specifies— 

(i) the name and the last known mailing address (if any) of 
the participant and the name and mailing address of each al-
ternate payee covered by the order, 

(ii) the amount or percentage of the participant’s benefits to 
be paid by the plan to each such alternate payee, or the man-
ner in which such amount or percentage is to be determined, 

(iii) the number of payments or period to which such order 
applies, and 

(iv) each plan to which such order applies. 
(D) A domestic relations order meets the requirements of this 

subparagraph only if such order— 
(i) does not require a plan to provide any type or form of ben-

efit, or any option, not otherwise provided under the plan, 
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(ii) does not require the plan to provide increased benefits 
(determined on the basis of actuarial value), and 

(iii) does not require the payment of benefits to an alternate 
payee which are required to be paid to another alternate payee 
under another order previously determined to be a qualified 
domestic relations order. 

(E)(i) A domestic relations order shall not be treated as failing 
to meet the requirements of clause (i) of subparagraph (D) solely 
because such order requires that payment of benefits be made to 
an alternate payee— 

(I) in the case of any payment before a participant has sepa-
rated from service, on or after the date on which the partici-
pant attains (or would have attained) the earliest retirement 
age, 

(II) as if the participant had retired on the date on which 
such payment is to begin under such order (but taking into ac-
count only the present value of benefits actually accrued and 
not taking into account the present value of any employer sub-
sidy for early retirement), and 

(III) in any form in which such benefits may be paid under 
the plan to the participant (other than in the form of a joint 
and survivor annuity with respect to the alternate payee and 
his or her subsequent spouse). 
For purposes of subclause (II), the interest rate assumption 
used in determining the present value shall be the interest 
rate specified in the plan or, if no rate is specified, 5 percent. 

(ii) For purposes of this subparagraph, the term ‘‘earliest retire-
ment age’’ means the earlier of— 

(I) the date on which the participant is entitled to a distribu-
tion under the plan, or 

(II) the later of the date of the participant attains age 50 or 
the earliest date on which the participant could begin receiving 
benefits under the plan if the participant separated from serv-
ice. 

(F) To the extent provided in any qualified domestic relations 
order— 

(i) the former spouse of a participant shall be treated as a 
surviving spouse of such participant for purposes of section 205 
(and any spouse of the participant shall not be treated as a 
spouse of the participant for such purposes), and 

(ii) if married for at least 1 year, the surviving former spouse 
shall be treated as meeting the requirements of section 205(f). 

(G)(i) In the case of any domestic relations order received by a 
plan— 

(I) the plan administrator shall promptly notify the partici-
pant and each alternate payee of the receipt of such order and 
the plan’s procedures for determining the qualified status of 
domestic relations orders, and 

(II) within a reasonable period after receipt of such order, 
the plan administrator shall determine whether such order is 
a qualified domestic relations order and notify the participant 
and each alternate payee of such determination. 

(ii) Each plan shall establish reasonable procedures to determine 
the qualified status of domestic relations orders and to administer 
distributions under such qualified orders. Such procedures— 
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(I) shall be in writing, 
(II) shall provide for the notification of each person specified 

in a domestic relations order as entitled to payment of benefits 
under the plan (at the address included in the domestic rela-
tions order) of such procedures promptly upon receipt by the 
plan of the domestic relations order, and 

(III) shall permit an alternate payee to designate a rep-
resentative for receipt of copies of notices that are sent to the 
alternate payee with respect to a domestic relations order. 

(H)(i) During any period in which the issue of whether a domes-
tic relations order is a qualified domestic relations order is being 
determined (by the plan administrator, by a court of competent ju-
risdiction, or otherwise), the plan administrator shall separately ac-
count for the amounts (hereinafter in this subparagraph referred to 
as the ‘‘segregated amounts’’) which would have been payable to 
the alternate payee during such period if the order had been deter-
mined to be a qualified domestic relations order. 

(ii) If within the 18-month period described in clause (v) the 
order (or modification thereof) is determined to be a qualified do-
mestic relations order, the plan administrator shall pay the seg-
regated amounts (including any interest thereon) to the person or 
persons entitled thereto. 

(iii) If within the 18-month period described in clause (v)— 
(I) it is determined that the order is not a qualified domestic 

relations order, or 
(II) the issue as to whether such order is a qualified domestic 

relations order is not resolved, 
then the plan administrator shall pay the segregated amounts (in-
cluding any interest thereon) to the person or persons who would 
have been entitled to such amounts if there had been no order. 

(iv) Any determination that an order is a qualified domestic rela-
tions order which is made after the close of the 18-month period 
described in clause (v) shall be applied prospectively only. 

(v) For purposes of this subparagraph, the 18-month period de-
scribed in this clause is the 18-month period beginning with the 
date on which the first payment would be required to be made 
under the domestic relations order. 

(I) If a plan fiduciary acts in accordance with part 4 of this sub-
title in— 

(i) treating a domestic relations order as being (or not being) 
a qualified domestic relations order, or 

(ii) taking action under subparagraph (H), 
then the plan’s obligation to the participant and each alternate 
payee shall be discharged to the extent of any payment made pur-
suant to such Act. 

(J) A person who is an alternate payee under a qualified domes-
tic relations order shall be considered for purposes of any provision 
of this Act a beneficiary under the plan. Nothing in the preceding 
sentence shall permit a requirement under section 4001 of the pay-
ment of more than 1 premium with respect to a participant for any 
period. 

(K) The term ‘‘alternate payee’’ means any spouse, former spouse, 
child, or other dependent of a participant who is recognized by a 
domestic relations order as having a right to receive all, or a por-
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tion of, the benefits payable under a plan with respect to such par-
ticipant. 

(L) This paragraph shall not apply to any plan to which para-
graph (1) does not apply. 

(M) Payment of benefits by a pension plan in accordance with the 
applicable requirements of a qualified domestic relations order 
shall not be treated as garnishment for purposes of section 303(a) 
of the Consumer Credit Protection Act. 

(N) In prescribing regulations under this paragraph, the Sec-
retary shall consult with the Secretary of the Treasury. 

(4) Paragraph (1) shall not apply to any offset of a participant’s 
benefits provided under an employee pension benefit plan against 
an amount that the participant is ordered or required to pay to the 
plan if— 

(A) the order or requirement to pay arises— 
(i) under a judgment of conviction for a crime involving 

such plan, 
(ii) under a civil judgment (including a consent order or 

decree) entered by a court in an action brought in connec-
tion with a violation (or alleged violation) of part 4 of this 
subtitle, or 

(iii) pursuant to a settlement agreement between the 
Secretary and the participant, or a settlement agreement 
between the Pension Benefit Guaranty Corporation and 
the participant, in connection with a violation (or alleged 
violation) of part 4 of this subtitle by a fiduciary or any 
other person, 

(B) the judgment, order, decree, or settlement agreement ex-
pressly provides for the offset of all or part of the amount or-
dered or required to be paid to the plan against the partici-
pant’s benefits provided under the plan, and 

(C) in a case in which the survivor annuity requirements of 
section 205 apply with respect to distributions from the plan 
to the participant, if the participant has a spouse at the time 
at which the offset is to be made— 

(i) either— 
(I) such spouse has consented in writing to such off-

set and such consent is witnessed by a notary public 
or representative of the plan (or it is established to the 
satisfaction of a plan representative that such consent 
may not be obtained by reason of circumstances de-
scribed in section 205(c)(2)(B)), or 

(II) an election to waive the right of the spouse to 
a qualified joint and survivor annuity or a qualified 
preretirement survivor annuity is in effect in accord-
ance with the requirements of section 205(c), 

(ii) such spouse is ordered or required in such judgment, 
order, decree, or settlement to pay an amount to the plan 
in connection with a violation of part 4 of this subtitle, or 

(iii) in such judgment, order, decree, or settlement, such 
spouse retains the right to receive the survivor annuity 
under a qualified joint and survivor annuity provided pur-
suant to section 205(a)(1) and under a qualified preretire-
ment survivor annuity provided pursuant to section 
205(a)(2), determined in accordance with paragraph (5). 
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A plan shall not be treated as failing to meet the requirements of 
section 205 solely by reason of an offset under this paragraph. 

(5)(A) The survivor annuity described in paragraph (4)(C)(iii) 
shall be determined as if— 

(i) the participant terminated employment on the date of the 
offset, 

(ii) there was no offset, 
(iii) the plan permitted commencement of benefits only on or 

after normal retirement age, 
(iv) the plan provided only the minimum-required qualified 

joint and survivor annuity, and 
(v) the amount of the qualified preretirement survivor annu-

ity under the plan is equal to the amount of the survivor annu-
ity payable under the minimum-required qualified joint and 
survivor annuity. 

(B) For purposes of this paragraph, the term ‘‘minimum-required 
qualified joint and survivor annuity’’ means the qualified joint and 
survivor annuity which is the actuarial equivalent of the partici-
pant’s accrued benefit (within the meaning of section 3(23)) and 
under which the survivor annuity is 50 percent of the amount of 
the annuity which is payable during the joint lives of the partici-
pant and the spouse. 

(e) LIMITATION ON DISTRIBUTIONS OTHER THAN LIFE ANNUITIES 
PAID BY THE PLAN.— 

(1) IN GENERAL.—Notwithstanding any other provision of 
this part, the fiduciary of a pension plan that is subject to the 
additional funding requirements of section 303(j)(4) shall not 
permit a prohibited payment to be made from a plan during a 
period in which such plan has a liquidity shortfall (as defined 
in section 303(j)(4)(E)(i)). 

(2) PROHIBITED PAYMENT.—For purposes of paragraph (1), 
the term ‘‘prohibited payment’’ means— 

(A) any payment, in excess of the monthly amount paid 
under a single life annuity (plus any social security supple-
ments described in the last sentence of section 
204(b)(1)(G)), to a participant or beneficiary whose annuity 
starting date (as defined in section 205(h)(2)), that occurs 
during the period referred to in paragraph (1), 

(B) any payment for the purchase of an irrevocable com-
mitment from an insurer to pay benefits, and 

(C) any other payment specified by the Secretary of the 
Treasury by regulations. 

(3) PERIOD OF SHORTFALL.—For purposes of this subsection, 
a plan has a liquidity shortfall during the period that there is 
an underpayment of an installment under section 303(j)(3) by 
reason of section 303(j)(4)(A). 

(4) COORDINATION WITH OTHER PROVISIONS.—Compliance 
with this subsection shall not constitute a violation of any 
other provision of this Act. 

(f) MISSING PARTICIPANTS IN TERMINATED PLANS.—In the case of 
a plan covered by section 4050, upon termination of the plan, bene-
fits of missing participants shall be treated in accordance with sec-
tion 4050. 

(g) FUNDING-BASED LIMITS ON BENEFITS AND BENEFIT ACCRUALS 
UNDER SINGLE-EMPLOYER PLANS.— 
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(1) FUNDING-BASED LIMITATION ON SHUTDOWN BENEFITS AND 
OTHER UNPREDICTABLE CONTINGENT EVENT BENEFITS UNDER 
SINGLE-EMPLOYER PLANS.— 

(A) IN GENERAL.—If a participant of a defined benefit 
plan which is a single-employer plan is entitled to an un-
predictable contingent event benefit payable with respect 
to any event occurring during any plan year, the plan shall 
provide that such benefit may not be provided if the ad-
justed funding target attainment percentage for such plan 
year— 

(i) is less than 60 percent, or 
(ii) would be less than 60 percent taking into ac-

count such occurrence. 
(B) EXEMPTION.—Subparagraph (A) shall cease to apply 

with respect to any plan year, effective as of the first day 
of the plan year, upon payment by the plan sponsor of a 
contribution (in addition to any minimum required con-
tribution under section 303) equal to— 

(i) in the case of subparagraph (A)(i), the amount of 
the increase in the funding target of the plan (under 
section 303) for the plan year attributable to the occur-
rence referred to in subparagraph (A), and 

(ii) in the case of subparagraph (A)(ii), the amount 
sufficient to result in an adjusted funding target at-
tainment percentage of 60 percent. 

(C) UNPREDICTABLE CONTINGENT EVENT BENEFIT.—For 
purposes of this paragraph, the term ‘‘unpredictable con-
tingent event benefit’’ means any benefit payable solely by 
reason of— 

(i) a plant shutdown (or similar event, as deter-
mined by the Secretary of the Treasury), or 

(ii) an event other than the attainment of any age, 
performance of any service, receipt or derivation of 
any compensation, or occurrence of death or disability. 

(2) LIMITATIONS ON PLAN AMENDMENTS INCREASING LIABILITY 
FOR BENEFITS.— 

(A) IN GENERAL.—No amendment to a defined benefit 
plan which is a single-employer plan which has the effect 
of increasing liabilities of the plan by reason of increases 
in benefits, establishment of new benefits, changing the 
rate of benefit accrual, or changing the rate at which bene-
fits become nonforfeitable may take effect during any plan 
year if the adjusted funding target attainment percentage 
for such plan year is— 

(i) less than 80 percent, or 
(ii) would be less than 80 percent taking into ac-

count such amendment. 
(B) EXEMPTION.—Subparagraph (A) shall cease to apply 

with respect to any plan year, effective as of the first day 
of the plan year (or if later, the effective date of the 
amendment), upon payment by the plan sponsor of a con-
tribution (in addition to any minimum required contribu-
tion under section 303) equal to— 

(i) in the case of subparagraph (A)(i), the amount of 
the increase in the funding target of the plan (under 
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section 303) for the plan year attributable to the 
amendment, and 

(ii) in the case of subparagraph (A)(ii), the amount 
sufficient to result in an adjusted funding target at-
tainment percentage of 80 percent. 

(C) EXCEPTION FOR CERTAIN BENEFIT INCREASES.—Sub-
paragraph (A) shall not apply to any amendment which 
provides for an increase in benefits under a formula which 
is not based on a participant’s compensation, but only if 
the rate of such increase is not in excess of the contem-
poraneous rate of increase in average wages of partici-
pants covered by the amendment. 

(3) LIMITATIONS ON ACCELERATED BENEFIT DISTRIBUTIONS.— 
(A) FUNDING PERCENTAGE LESS THAN 60 PERCENT.—A de-

fined benefit plan which is a single-employer plan shall 
provide that, in any case in which the plan’s adjusted 
funding target attainment percentage for a plan year is 
less than 60 percent, the plan may not pay any prohibited 
payment after the valuation date for the plan year. 

(B) BANKRUPTCY.—A defined benefit plan which is a sin-
gle-employer plan shall provide that, during any period in 
which the plan sponsor is a debtor in a case under title 11, 
United States Code, or similar Federal or State law, the 
plan may not pay any prohibited payment. The preceding 
sentence shall not apply on or after the date on which the 
enrolled actuary of the plan certifies that the adjusted 
funding target attainment percentage of such plan (deter-
mined by not taking into account any adjustment of seg-
ment rates under section 303(h)(2)(C)(iv)) is not less than 
100 percent. 

(C) LIMITED PAYMENT IF PERCENTAGE AT LEAST 60 PER-
CENT BUT LESS THAN 80 PERCENT.— 

(i) IN GENERAL.—A defined benefit plan which is a 
single-employer plan shall provide that, in any case in 
which the plan’s adjusted funding target attainment 
percentage for a plan year is 60 percent or greater but 
less than 80 percent, the plan may not pay any prohib-
ited payment after the valuation date for the plan 
year to the extent the amount of the payment exceeds 
the lesser of— 

(I) 50 percent of the amount of the payment 
which could be made without regard to this sub-
section, or 

(II) the present value (determined under guid-
ance prescribed by the Pension Benefit Guaranty 
Corporation, using the interest and mortality as-
sumptions under section 205(g)) of the maximum 
guarantee with respect to the participant under 
section 4022. 

(ii) ONE-TIME APPLICATION.— 
(I) IN GENERAL.—The plan shall also provide 

that only 1 prohibited payment meeting the re-
quirements of clause (i) may be made with respect 
to any participant during any period of consecu-
tive plan years to which the limitations under ei-
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ther subparagraph (A) or (B) or this subparagraph 
applies. 

(II) TREATMENT OF BENEFICIARIES.—For pur-
poses of this clause, a participant and any bene-
ficiary on his behalf (including an alternate payee, 
as defined in section 206(d)(3)(K)) shall be treated 
as 1 participant. If the accrued benefit of a partici-
pant is allocated to such an alternate payee and 
1 or more other persons, the amount under clause 
(i) shall be allocated among such persons in the 
same manner as the accrued benefit is allocated 
unless the qualified domestic relations order (as 
defined in section 206(d)(3)(B)(i)) provides other-
wise. 

(D) EXCEPTION.—This paragraph shall not apply to any 
plan for any plan year if the terms of such plan (as in ef-
fect for the period beginning on September 1, 2005, and 
ending with such plan year) provide for no benefit accruals 
with respect to any participant during such period. 

(E) PROHIBITED PAYMENT.—For purpose of this para-
graph, the term ‘‘prohibited payment’’ means— 

(i) any payment, in excess of the monthly amount 
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 204(b)(1)(G)), to a participant or beneficiary 
whose annuity starting date (as defined in section 
205(h)(2)) occurs during any period a limitation under 
subparagraph (A) or (B) is in effect, 

(ii) any payment for the purchase of an irrevocable 
commitment from an insurer to pay benefits, and 

(iii) any other payment specified by the Secretary of 
the Treasury by regulations. 

Such term shall not include the payment of a benefit 
which under section 203(e) may be immediately distrib-
uted without the consent of the participant. 

(4) LIMITATION ON BENEFIT ACCRUALS FOR PLANS WITH SE-
VERE FUNDING SHORTFALLS.— 

(A) IN GENERAL.—A defined benefit plan which is a sin-
gle-employer plan shall provide that, in any case in which 
the plan’s adjusted funding target attainment percentage 
for a plan year is less than 60 percent, benefit accruals 
under the plan shall cease as of the valuation date for the 
plan year. 

(B) EXEMPTION.—Subparagraph (A) shall cease to apply 
with respect to any plan year, effective as of the first day 
of the plan year, upon payment by the plan sponsor of a 
contribution (in addition to any minimum required con-
tribution under section 303) equal to the amount sufficient 
to result in an adjusted funding target attainment percent-
age of 60 percent. 

(5) RULES RELATING TO CONTRIBUTIONS REQUIRED TO AVOID 
BENEFIT LIMITATIONS.— 

(A) SECURITY MAY BE PROVIDED.— 
(i) IN GENERAL.—For purposes of this subsection, the 

adjusted funding target attainment percentage shall 
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be determined by treating as an asset of the plan any 
security provided by a plan sponsor in a form meeting 
the requirements of clause (ii). 

(ii) FORM OF SECURITY.—The security required 
under clause (i) shall consist of— 

(I) a bond issued by a corporate surety company 
that is an acceptable surety for purposes of section 
412 of this Act, 

(II) cash, or United States obligations which 
mature in 3 years or less, held in escrow by a 
bank or similar financial institution, or 

(III) such other form of security as is satisfac-
tory to the Secretary of the Treasury and the par-
ties involved. 

(iii) ENFORCEMENT.—Any security provided under 
clause (i) may be perfected and enforced at any time 
after the earlier of— 

(I) the date on which the plan terminates, 
(II) if there is a failure to make a payment of 

the minimum required contribution for any plan 
year beginning after the security is provided, the 
due date for the payment under section 303(j), or 

(III) if the adjusted funding target attainment 
percentage is less than 60 percent for a consecu-
tive period of 7 years, the valuation date for the 
last year in the period. 

(iv) RELEASE OF SECURITY.—The security shall be re-
leased (and any amounts thereunder shall be refunded 
together with any interest accrued thereon) at such 
time as the Secretary of the Treasury may prescribe in 
regulations, including regulations for partial releases 
of the security by reason of increases in the adjusted 
funding target attainment percentage. 

(B) PREFUNDING BALANCE OR FUNDING STANDARD CARRY-
OVER BALANCE MAY NOT BE USED.—No prefunding balance 
or funding standard carryover balance under section 303(f) 
may be used under paragraph (1), (2), or (4) to satisfy any 
payment an employer may make under any such para-
graph to avoid or terminate the application of any limita-
tion under such paragraph. 

(C) DEEMED REDUCTION OF FUNDING BALANCES.— 
(i) IN GENERAL.—Subject to clause (iii), in any case 

in which a benefit limitation under paragraph (1), (2), 
(3), or (4) would (but for this subparagraph and deter-
mined without regard to paragraph (1)(B), (2)(B), or 
(4)(B)) apply to such plan for the plan year, the plan 
sponsor of such plan shall be treated for purposes of 
this Act as having made an election under section 
303(f) to reduce the prefunding balance or funding 
standard carryover balance by such amount as is nec-
essary for such benefit limitation to not apply to the 
plan for such plan year. 

(ii) EXCEPTION FOR INSUFFICIENT FUNDING BAL-
ANCES.—Clause (i) shall not apply with respect to a 
benefit limitation for any plan year if the application 
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of clause (i) would not result in the benefit limitation 
not applying for such plan year. 

(iii) RESTRICTIONS OF CERTAIN RULES TO COLLEC-
TIVELY BARGAINED PLANS.—With respect to any benefit 
limitation under paragraph (1), (2), or (4), clause (i) 
shall only apply in the case of a plan maintained pur-
suant to 1 or more collective bargaining agreements 
between employee representatives and 1 or more em-
ployers. 

(6) NEW PLANS.—Paragraphs (1), (2), and (4) shall not apply 
to a plan for the first 5 plan years of the plan. For purposes 
of this paragraph, the reference in this paragraph to a plan 
shall include a reference to any predecessor plan. 

(7) PRESUMED UNDERFUNDING FOR PURPOSES OF BENEFIT LIM-
ITATIONS.— 

(A) PRESUMPTION OF CONTINUED UNDERFUNDING.—In 
any case in which a benefit limitation under paragraph (1), 
(2), (3), or (4) has been applied to a plan with respect to 
the plan year preceding the current plan year, the ad-
justed funding target attainment percentage of the plan for 
the current plan year shall be presumed to be equal to the 
adjusted funding target attainment percentage of the plan 
for the preceding plan year until the enrolled actuary of 
the plan certifies the actual adjusted funding target attain-
ment percentage of the plan for the current plan year. 

(B) PRESUMPTION OF UNDERFUNDING AFTER 10TH 
MONTH.—In any case in which no certification of the ad-
justed funding target attainment percentage for the cur-
rent plan year is made with respect to the plan before the 
first day of the 10th month of such year, for purposes of 
paragraphs (1), (2), (3), and (4), such first day shall be 
deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the 
plan’s adjusted funding target attainment percentage shall 
be conclusively presumed to be less than 60 percent as of 
such first day. 

(C) PRESUMPTION OF UNDERFUNDING AFTER 4TH MONTH 
FOR NEARLY UNDERFUNDED PLANS.—In any case in which— 

(i) a benefit limitation under paragraph (1), (2), (3), 
or (4) did not apply to a plan with respect to the plan 
year preceding the current plan year, but the adjusted 
funding target attainment percentage of the plan for 
such preceding plan year was not more than 10 per-
centage points greater than the percentage which 
would have caused such paragraph to apply to the 
plan with respect to such preceding plan year, and 

(ii) as of the first day of the 4th month of the cur-
rent plan year, the enrolled actuary of the plan has 
not certified the actual adjusted funding target attain-
ment percentage of the plan for the current plan year, 

until the enrolled actuary so certifies, such first day shall 
be deemed, for purposes of such paragraph, to be the valu-
ation date of the plan for the current plan year and the ad-
justed funding target attainment percentage of the plan as 
of such first day shall, for purposes of such paragraph, be 
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presumed to be equal to 10 percentage points less than the 
adjusted funding target attainment percentage of the plan 
for such preceding plan year. 

(8) TREATMENT OF PLAN AS OF CLOSE OF PROHIBITED OR CES-
SATION PERIOD.—For purposes of applying this part— 

(A) OPERATION OF PLAN AFTER PERIOD.—Unless the plan 
provides otherwise, payments and accruals will resume ef-
fective as of the day following the close of the period for 
which any limitation of payment or accrual of benefits 
under paragraph (3) or (4) applies. 

(B) TREATMENT OF AFFECTED BENEFITS.—Nothing in this 
paragraph shall be construed as affecting the plan’s treat-
ment of benefits which would have been paid or accrued 
but for this subsection. 

(9) TERMS RELATING TO FUNDING TARGET ATTAINMENT PER-
CENTAGE.—For purposes of this subsection— 

(A) IN GENERAL.—The term ‘‘funding target attainment 
percentage’’ has the same meaning given such term by sec-
tion 303(d)(2). 

(B) ADJUSTED FUNDING TARGET ATTAINMENT PERCENT-
AGE.—The term ‘‘adjusted funding target attainment per-
centage’’ means the funding target attainment percentage 
which is determined under subparagraph (A) by increasing 
each of the amounts under subparagraphs (A) and (B) of 
section 303(d)(2) by the aggregate amount of purchases of 
annuities for employees other than highly compensated 
employees (as defined in section 414(q) of the Internal Rev-
enue Code of 1986) which were made by the plan during 
the preceding 2 plan years. 

(C) APPLICATION TO PLANS WHICH ARE FULLY FUNDED 
WITHOUT REGARD TO REDUCTIONS FOR FUNDING BAL-
ANCES.—In the case of a plan for any plan year, if the 
funding target attainment percentage is 100 percent or 
more (determined without regard to the reduction in the 
value of assets under section 303(f)(4)), the funding target 
attainment percentage for purposes of subparagraphs (A) 
and (B) shall be determined without regard to such reduc-
tion. 

(10) SECRETARIAL AUTHORITY FOR PLANS WITH ALTERNATE 
VALUATION DATE.—In the case of a plan which has designated 
a valuation date other than the first day of the plan year, the 
Secretary of the Treasury may prescribe rules for the applica-
tion of this subsection which are necessary to reflect the alter-
nate valuation date. 

(12) CSEC PLANS.—This subsection shall not apply to a 
CSEC plan (as defined in section 210(f)). 

(h) SPECIAL RULES APPLICABLE TO BENEFIT OVERPAYMENTS.— 
(1) GENERAL RULE.—In the case of an inadvertent benefit 

overpayment by any pension plan, the responsible plan fidu-
ciary shall not be considered to have failed to comply with the 
requirements of this title merely because such fiduciary deter-
mines, in the exercise of its fiduciary discretion, not to seek re-
covery of all or part of such overpayment from— 

(A) any participant or beneficiary, 
(B) any plan sponsor of, or contributing employer to— 
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(i) an individual account plan, provided that the 
amount needed to prevent or restore any impermissible 
forfeiture from any participant’s or beneficiary’s ac-
count arising in connection with the overpayment is, 
separately from and independently of the overpayment, 
allocated to such account pursuant to the nonforfeit-
ability requirements of section 203 (for example, out of 
the plan’s forfeiture account, additional employer con-
tributions, or recoveries from those responsible for the 
overpayment), or 

(ii) a defined benefit pension plan subject to the 
funding rules in part 3 of this subtitle B, unless the re-
sponsible plan fiduciary determines, in the exercise of 
its fiduciary discretion, that failure to recover all or 
part of the overpayment faster than required under 
such funding rules would materially affect the plan’s 
ability to pay benefits due to other participants and 
beneficiaries, or 

(C) any fiduciary of the plan, other than a fiduciary (in-
cluding a plan sponsor or contributing employer acting in 
a fiduciary capacity) whose breach of its fiduciary duties 
resulted in such overpayment, provided that if the plan has 
established prudent procedures to prevent and minimize 
overpayment of benefits and the relevant plan fiduciaries 
have followed such procedures, an inadvertent benefit over-
payment will not give rise to a breach of fiduciary duty. 

(2) REDUCTION IN FUTURE BENEFIT PAYMENTS AND RECOVERY 
FROM RESPONSIBLE PARTY.—Paragraph (1) shall not fail to 
apply with respect to any inadvertent benefit overpayment mere-
ly because, after discovering such overpayment, the responsible 
plan fiduciary— 

(A) reduces future benefit payments to the correct amount 
provided for under the terms of the plan, or 

(B) seeks recovery from the person or persons responsible 
for the overpayment. 

(3) EMPLOYER FUNDING OBLIGATIONS.—Nothing in this sub-
section shall relieve an employer of any obligation imposed on 
it to make contributions to a plan to meet the minimum fund-
ing standards under part 3 of this subtitle B or to prevent or 
restore an impermissible forfeiture in accordance with section 
203. 

(4) RECOUPMENT FROM PARTICIPANTS AND BENEFICIARIES.—If 
the responsible plan fiduciary, in the exercise of its fiduciary 
discretion, decides to seek recoupment from a participant or 
beneficiary of all or part of an inadvertent benefit overpayment 
made by the plan to such participant or beneficiary, it may do 
so, subject to the following conditions: 

(A) No interest or other additional amounts (such as col-
lection costs or fees) are sought on overpaid amounts for 
any period before or after the date of correction of such 
overpayment. 

(B) If the plan seeks to recoup past overpayments of a 
non-decreasing periodic benefit by reducing future benefit 
payments— 
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(i) the reduction ceases after the plan has recovered 
the full dollar amount of the overpayment, 

(ii) the amount recouped each calendar year does not 
exceed 10 percent of the full dollar amount of the over-
payment, and 

(iii) future benefit payments are not reduced to below 
90 percent of the periodic amount otherwise payable 
under the terms of the plan. 

Alternatively, if the plan seeks to recoup past overpayments 
of a non-decreasing periodic benefit through one or more in-
stallment payments, the sum of such installment payments 
in any calendar year does not exceed the sum of the reduc-
tions that would be permitted in such year under the pre-
ceding sentence. 

(C) If the plan seeks to recoup past overpayments of a 
benefit other than a non-decreasing periodic benefit, the 
plan satisfies requirements developed by the Secretary for 
purposes of this subparagraph. 

(D) Efforts to recoup overpayments are— 
(i) not accompanied by threats of litigation, unless 

the responsible plan fiduciary reasonably believes it 
could prevail in a civil action brought in Federal or 
State court to recoup the overpayments, and 

(ii) not made through a collection agency or similar 
third party, unless the participant or beneficiary ig-
nores or rejects efforts to recoup the overpayment fol-
lowing either a final judgment in Federal or State 
court or a settlement between the participant or bene-
ficiary and the plan, in either case authorizing such 
recoupment. 

(E) Recoupment of past overpayments to a participant is 
not sought from any beneficiary of the participant, includ-
ing a spouse, surviving spouse, former spouse, or other ben-
eficiary. 

(F) Recoupment may not be sought if the first overpay-
ment occurred more than 3 years before the participant or 
beneficiary is first notified in writing of the error. 

(G) A participant or beneficiary from whom recoupment 
is sought is entitled to contest all or part of the recoupment 
pursuant to the plan’s claims procedures. 

(H) In determining the amount of recoupment to seek, the 
responsible plan fiduciary may take into account the hard-
ship that recoupment likely would impose on the partici-
pant or beneficiary. 

(5) EFFECT OF CULPABILITY.—Subparagraphs (A) through (F) 
of paragraph (4) shall not apply to protect a participant or ben-
eficiary who is culpable. For purposes of this paragraph, a par-
ticipant or beneficiary is culpable if the individual bears re-
sponsibility for the overpayment (such as through misrepresen-
tations or omissions that led to the overpayment), or if the indi-
vidual knew, or had good reason to know under the cir-
cumstances, that the benefit payment or payments were materi-
ally in excess of the correct amount. Notwithstanding the pre-
ceding sentence, an individual is not culpable merely because 
the individual believed the benefit payment or payments were or 
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might be in excess of the correct amount, if the individual 
raised that question with an authorized plan representative and 
was told the payment or payments were not in excess of the cor-
rect amount. With respect to a culpable participant or bene-
ficiary, efforts to recoup overpayments shall not be made 
through threats of litigation, unless a lawyer for the plan could 
make the representations required under Rule 11 of the Federal 
Rules of Civil Procedure if the litigation were brought in Fed-
eral court. 

* * * * * * * 

PART 4—FIDUCIARY RESPONSIBILITY 

* * * * * * * 

EXEMPTIONS FROM PROHIBITED TRANSACTIONS 

SEC. 408. (a) The Secretary shall establish an exemption proce-
dure for purposes of this subsection. Pursuant to such procedure, 
he may grant a conditional or unconditional exemption of any fidu-
ciary or transaction, or class of fiduciaries or transactions, from all 
or part of the restrictions imposed by sections 406 and 407(a). Ac-
tion under this subsection may be taken only after consultation and 
coordination with the Secretary of the Treasury. An exemption 
granted under this section shall not relieve a fiduciary from any 
other applicable provision of this Act. The Secretary may not grant 
an exemption under this subsection unless he finds that such ex-
emption is— 

(1) administratively feasible, 
(2) in the interests of the plan and of its participants and 

beneficiaries, and 
(3) protective of the rights of participants and beneficiaries 

of such plan. 
Before granting an exemption under this subsection from section 
406(a) or 407(a), the Secretary shall publish notice in the Federal 
Register of the pendency of the exemption, shall require that ade-
quate notice be given to interested persons, and shall afford inter-
ested persons opportunity to present views. The Secretary may not 
grant an exemption under this subsection from section 406(b) un-
less he affords an opportunity for a hearing and makes a deter-
mination on the record with respect to the findings required by 
paragraphs (1), (2), and (3) of this subsection. 

(b) The prohibitions provided in section 406 shall not apply to 
any of the following transactions: 

(1) Any loans made by the plan to parties in interest who are 
participants or beneficiaries of the plan if such loans (A) are 
available to all such participants and beneficiaries on a reason-
ably equivalent basis, (B) are not made available to highly 
compensated employees (within the meaning of section 414(q) 
of the Internal Revenue Code of 1986) in an amount greater 
than the amount made available to other employees, (C) are 
made in accordance with specific provisions regarding such 
loans set forth in the plan, (D) bear a reasonable rate of inter-
est, and (E) are adequately secured. A loan made by a plan 
shall not fail to meet the requirements of the preceding sen-
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tence by reason of a loan repayment suspension described 
under section 414(u)(4) of the Internal Revenue Code of 1986. 

(2)(A) Contracting or making reasonable arrangements with 
a party in interest for office space, or legal, accounting, or 
other services necessary for the establishment or operation of 
the plan, if no more than reasonable compensation is paid 
therefor. 

(B)(i) No contract or arrangement for services between a cov-
ered plan and a covered service provider, and no extension or 
renewal of such a contract or arrangement, is reasonable with-
in the meaning of this paragraph unless the requirements of 
this clause are met. 

(ii)(I) For purposes of this subparagraph: 
(aa) The term ‘‘covered plan’’ means a group health plan 

as defined section 733(a). 
(bb) The term ‘‘covered service provider’’ means a service 

provider that enters into a contract or arrangement with 
the covered plan and reasonably expects $1,000 (or such 
amount as the Secretary may establish in regulations to 
account for inflation since the date of enactment of the 
Consolidated Appropriations Act, 2021, as appropriate) or 
more in compensation, direct or indirect, to be received in 
connection with providing one or more of the following 
services, pursuant to the contract or arrangement, regard-
less of whether such services will be performed, or such 
compensation received, by the covered service provider, an 
affiliate, or a subcontractor: 

(AA) Brokerage services, for which the covered serv-
ice provider, an affiliate, or a subcontractor reasonably 
expects to receive indirect compensation or direct com-
pensation described in item (dd), provided to a covered 
plan with respect to selection of insurance products 
(including vision and dental), recordkeeping services, 
medical management vendor, benefits administration 
(including vision and dental), stop-loss insurance, 
pharmacy benefit management services, wellness serv-
ices, transparency tools and vendors, group purchasing 
organization preferred vendor panels, disease manage-
ment vendors and products, compliance services, em-
ployee assistance programs, or third party administra-
tion services. 

(BB) Consulting, for which the covered service pro-
vider, an affiliate, or a subcontractor reasonably ex-
pects to receive indirect compensation or direct com-
pensation described in item (dd), related to the devel-
opment or implementation of plan design, insurance or 
insurance product selection (including vision and den-
tal), recordkeeping, medical management, benefits ad-
ministration selection (including vision and dental), 
stop-loss insurance, pharmacy benefit management 
services, wellness design and management services, 
transparency tools, group purchasing organization 
agreements and services, participation in and services 
from preferred vendor panels, disease management, 
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compliance services, employee assistance programs, or 
third party administration services. 

(cc) The term ‘‘affiliate’’, with respect to a covered service 
provider, means an entity that directly or indirectly 
(through one or more intermediaries) controls, is controlled 
by, or is under common control with, such provider, or is 
an officer, director, or employee of, or partner in, such pro-
vider. 

(dd)(AA) The term ‘‘compensation’’ means anything of 
monetary value, but does not include non-monetary com-
pensation valued at $250 (or such amount as the Secretary 
may establish in regulations to account for inflation since 
the date of enactment of the Consolidated Appropriations 
Act, 2021, as appropriate) or less, in the aggregate, during 
the term of the contract or arrangement. 

(BB) The term ‘‘direct compensation’’ means compensa-
tion received directly from a covered plan. 

(CC) The term ‘‘indirect compensation’’ means compensa-
tion received from any source other than the covered plan, 
the plan sponsor, the covered service provider, or an affil-
iate. Compensation received from a subcontractor is indi-
rect compensation, unless it is received in connection with 
services performed under a contract or arrangement with 
a subcontractor. 

(ee) The term ‘‘responsible plan fiduciary’’ means a fidu-
ciary with authority to cause the covered plan to enter 
into, or extend or renew, the contract or arrangement. 

(ff) The term ‘‘subcontractor’’ means any person or entity 
(or an affiliate of such person or entity) that is not an affil-
iate of the covered service provider and that, pursuant to 
a contract or arrangement with the covered service pro-
vider or an affiliate, reasonably expects to receive $1,000 
(or such amount as the Secretary may establish in regula-
tions to account for inflation since the date of enactment 
of the Consolidated Appropriations Act, 2021, as appro-
priate) or more in compensation for performing one or 
more services described in item (bb) under a contract or 
arrangement with the covered plan. 

(II) For purposes of this subparagraph, a description of com-
pensation or cost may be expressed as a monetary amount, for-
mula, or a per capita charge for each enrollee or, if the com-
pensation or cost cannot reasonably be expressed in such 
terms, by any other reasonable method, including a disclosure 
that additional compensation may be earned but may not be 
calculated at the time of contract if such a disclosure includes 
a description of the circumstances under which the additional 
compensation may be earned and a reasonable and good faith 
estimate if the covered service provider cannot otherwise read-
ily describe compensation or cost and explains the methodology 
and assumptions used to prepare such estimate. Any such de-
scription shall contain sufficient information to permit evalua-
tion of the reasonableness of the compensation or cost. 

(III) No person or entity is a ‘‘covered service provider’’ with-
in the meaning of subclause (I)(bb) solely on the basis of pro-
viding services as an affiliate or a subcontractor that is per-

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00067 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



68 

forming one or more of the services described in subitem (AA) 
or (BB) of such subclause under the contract or arrangement 
with the covered plan. 

(iii) A covered service provider shall disclose to a responsible 
plan fiduciary, in writing, the following: 

(I) A description of the services to be provided to the cov-
ered plan pursuant to the contract or arrangement. 

(II) If applicable, a statement that the covered service 
provider, an affiliate, or a subcontractor will provide, or 
reasonably expects to provide, services pursuant to the 
contract or arrangement directly to the covered plan as a 
fiduciary (within the meaning of section 3(21)). 

(III) A description of all direct compensation, either in 
the aggregate or by service, that the covered service pro-
vider, an affiliate, or a subcontractor reasonably expects to 
receive in connection with the services described in sub-
clause (I). 

(IV)(aa) A description of all indirect compensation that 
the covered service provider, an affiliate, or a subcon-
tractor reasonably expects to receive in connection with 
the services described in subclause (I)— 

(AA) including compensation from a vendor to a bro-
kerage firm based on a structure of incentives not 
solely related to the contract with the covered plan; 
and 

(BB) not including compensation received by an em-
ployee from an employer on account of work performed 
by the employee. 

(bb) A description of the arrangement between the payer 
and the covered service provider, an affiliate, or a subcon-
tractor, as applicable, pursuant to which such indirect 
compensation is paid. 

(cc) Identification of the services for which the indirect 
compensation will be received, if applicable. 

(dd) Identification of the payer of the indirect compensa-
tion. 

(V) A description of any compensation that will be paid 
among the covered service provider, an affiliate, or a sub-
contractor, in connection with the services described in 
subclause (I) if such compensation is set on a transaction 
basis (such as commissions, finder’s fees, or other similar 
incentive compensation based on business placed or re-
tained), including identification of the services for which 
such compensation will be paid and identification of the 
payers and recipients of such compensation (including the 
status of a payer or recipient as an affiliate or a subcon-
tractor), regardless of whether such compensation also is 
disclosed pursuant to subclause (III) or (IV). 

(VI) A description of any compensation that the covered 
service provider, an affiliate, or a subcontractor reasonably 
expects to receive in connection with termination of the 
contract or arrangement, and how any prepaid amounts 
will be calculated and refunded upon such termination. 

(iv) A covered service provider shall disclose to a responsible 
plan fiduciary, in writing a description of the manner in which 
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the compensation described in clause (iii), as applicable, will be 
received. 

(v)(I) A covered service provider shall disclose the informa-
tion required under clauses (iii) and (iv) to the responsible plan 
fiduciary not later than the date that is reasonably in advance 
of the date on which the contract or arrangement is entered 
into, and extended or renewed. 

(II) A covered service provider shall disclose any change to 
the information required under clause (iii) and (iv) as soon as 
practicable, but not later than 60 days from the date on which 
the covered service provider is informed of such change, unless 
such disclosure is precluded due to extraordinary cir-
cumstances beyond the covered service provider’s control, in 
which case the information shall be disclosed as soon as prac-
ticable. 

(vi)(I) Upon the written request of the responsible plan fidu-
ciary or covered plan administrator, a covered service provider 
shall furnish any other information relating to the compensa-
tion received in connection with the contract or arrangement 
that is required for the covered plan to comply with the report-
ing and disclosure requirements under this Act. 

(II) The covered service provider shall disclose the informa-
tion required under clause (iii)(I) reasonably in advance of the 
date upon which such responsible plan fiduciary or covered 
plan administrator states that it is required to comply with the 
applicable reporting or disclosure requirement, unless such dis-
closure is precluded due to extraordinary circumstances beyond 
the covered service provider’s control, in which case the infor-
mation shall be disclosed as soon as practicable. 

(vii) No contract or arrangement will fail to be reasonable 
under this subparagraph solely because the covered service 
provider, acting in good faith and with reasonable diligence, 
makes an error or omission in disclosing the information re-
quired pursuant to clause (iii) (or a change to such information 
disclosed pursuant to clause (v)(II)) or clause (vi), provided that 
the covered service provider discloses the correct information to 
the responsible plan fiduciary as soon as practicable, but not 
later than 30 days from the date on which the covered service 
provider knows of such error or omission. 

(viii)(I) Pursuant to subsection (a), subparagraphs (C) and 
(D) of section 406(a)(1) shall not apply to a responsible plan fi-
duciary, notwithstanding any failure by a covered service pro-
vider to disclose information required under clause (iii), if the 
following conditions are met: 

(aa) The responsible plan fiduciary did not know that 
the covered service provider failed or would fail to make 
required disclosures and reasonably believed that the cov-
ered service provider disclosed the information required to 
be disclosed. 

(bb) The responsible plan fiduciary, upon discovering 
that the covered service provider failed to disclose the re-
quired information, requests in writing that the covered 
service provider furnish such information. 

(cc) If the covered service provider fails to comply with 
a written request described in subclause (II) within 90 
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days of the request, the responsible plan fiduciary notifies 
the Secretary of the covered service provider’s failure, in 
accordance with subclauses (II) and (III). 

(II) A notice described in subclause (I)(cc) shall contain— 
(aa) the name of the covered plan; 
(bb) the plan number used for the annual report on the 

covered plan; 
(cc) the plan sponsor’s name, address, and employer 

identification number; 
(dd) the name, address, and telephone number of the re-

sponsible plan fiduciary; 
(ee) the name, address, phone number, and, if known, 

employer identification number of the covered service pro-
vider; 

(ff) a description of the services provided to the covered 
plan; 

(gg) a description of the information that the covered 
service provider failed to disclose; 

(hh) the date on which such information was requested 
in writing from the covered service provider; and 

(ii) a statement as to whether the covered service pro-
vider continues to provide services to the plan. 

(III) A notice described in subclause (I)(cc) shall be filed with 
the Department not later than 30 days following the earlier 
of— 

(aa) The covered service provider’s refusal to furnish the 
information requested by the written request described in 
subclause (I)(bb); or 

(bb) 90 days after the written request referred to in sub-
clause (I)(cc) is made. 

(IV) If the covered service provider fails to comply with the 
written request under subclause (I)(bb) within 90 days of such 
request, the responsible plan fiduciary shall determine whether 
to terminate or continue the contract or arrangement under 
section 404. If the requested information relates to future serv-
ices and is not disclosed promptly after the end of the 90-day 
period, the responsible plan fiduciary shall terminate the con-
tract or arrangement as expeditiously as possible, consistent 
with such duty of prudence. 

(ix) Nothing in this subparagraph shall be construed to su-
persede any provision of State law that governs disclosures by 
parties that provide the services described in this section, ex-
cept to the extent that such law prevents the application of a 
requirement of this section. 

(3) A loan to an employee stock ownership plan (as defined 
in section 407(d)(6)), if— 

(A) such loan is primarily for the benefit of participants 
and beneficiaries of the plan, and 

(B) such loan is at an interest rate which is not in excess 
of a reasonable rate. 

If the plan gives collateral to a party in interest for such loan, 
such collateral may consist only of qualifying employer securi-
ties (as defined in section 407(d)(5)). 

(4) The investment of all or part of a plan’s assets in deposits 
which bear a reasonable interest rate in a bank or similar fi-
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nancial institution supervised by the United States or a State, 
if such bank or other institution is a fiduciary of such plan and 
if— 

(A) the plan covers only employees of such bank or other 
institution and employees of affiliates of such bank or 
other institution, or 

(B) such investment is expressly authorized by a provi-
sion of the plan or by a fiduciary (other than such bank 
or institution or affiliate thereof) who is expressly empow-
ered by the plan to so instruct the trustee with respect to 
such investment. 

(5) Any contract for life insurance, health insurance, or an-
nuities with one or more insurers which are qualified to do 
business in a State, if the plan pays no more than adequate 
consideration, and if each such insurer or insurers is— 

(A) the employer maintaining the plan, or 
(B) a party in interest which is wholly owned (directly 

or indirectly) by the employer maintaining the plan, or by 
any person which is a party in interest with respect to the 
plan, but only if the total premiums and annuity consider-
ations written by such insurers for life insurance, health 
insurance, or annuities for all plans (and their employers) 
with respect to which such insurers are parties in interest 
(not including premiums or annuity considerations written 
by the employer maintaining the plan) do not exceed 5 per-
cent of the total premiums and annuity considerations 
written for all lines of insurance in that year by such in-
surers (not including premiums or annuity considerations 
written by the employer maintaining the plan). 

(6) The providing of any ancillary service by a bank or simi-
lar financial institution supervised by the United States or a 
State, if such bank or other institution is a fiduciary of such 
plan, and if— 

(A) such bank or similar financial institution has adopt-
ed adequate internal safeguards which assure that the 
providing of such ancillary service is consistent with sound 
banking and financial practice, as determined by Federal 
or State supervisory authority, and 

(B) the extent to which such ancillary service is provided 
is subject to specific guidelines issued by such bank or 
similar financial institution (as determined by the Sec-
retary after consultation with Federal and State super-
visory authority), and adherence to such guidelines would 
reasonably preclude such bank or similar financial institu-
tion from providing such ancillary service (i) in an exces-
sive or unreasonable manner, and (ii) in a manner that 
would be inconsistent with the best interests of partici-
pants and beneficiaries of employee benefit plans. 

Such ancillary services shall not be provided at more than rea-
sonable compensation. 

(7) The exercise of a privilege to convert securities, to the ex-
tent provided in regulations of the Secretary, but only if the 
plan receives no less than adequate consideration pursuant to 
such conversion. 
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(8) Any transaction between a plan and (i) a common or col-
lective trust fund or pooled investment fund maintained by a 
party in interest which is a bank or trust company supervised 
by a State or Federal agency or (ii) a pooled investment fund 
of an insurance company qualified to do business in a State, 
if— 

(A) the transaction is a sale or purchase of an interest 
in the fund, 

(B) the bank, trust company, or insurance company re-
ceives not more than reasonable compensation, and 

(C) such transaction is expressly permitted by the in-
strument under which the plan is maintained, or by a fidu-
ciary (other than the bank, trust company, or insurance 
company, or an affiliate thereof) who has authority to 
manage and control the assets of the plan. 

(9) The making by a fiduciary of a distribution of the assets 
of the plan in accordance with the terms of the plan if such as-
sets are distributed in the same manner as provided under sec-
tion 4044 of this Act (relating to allocation of assets). 

(10) Any transaction required or permitted under part 1 of 
subtitle E of title IV. 

(11) A merger of multiemployer plans, or the transfer of as-
sets or liabilities between multiemployer plans, determined by 
the Pension Benefit Guaranty Corporation to meet the require-
ments of section 4231. 

(12) The sale by a plan to a party in interest on or after De-
cember 18, 1987, of any stock, if— 

(A) the requirements of paragraphs (1) and (2) of sub-
section (e) are met with respect to such stock, 

(B) on the later of the date on which the stock was ac-
quired by the plan, or January 1, 1975, such stock con-
stituted a qualifying employer security (as defined in sec-
tion 407(d)(5) as then in effect), and 

(C) such stock does not constitute a qualifying employer 
security (as defined in section 407(d)(5) as in effect at the 
time of the sale). 

(13) Any transfer made before January 1, 2026, of excess 
pension assets from a defined benefit plan to a retiree health 
account in a qualified transfer permitted under section 420 of 
the Internal Revenue Code of 1986 (as in effect on the date of 
the enactment of the Surface Transportation and Veterans 
Health Care Choice Improvement Act of 2015). 

(14) Any transaction in connection with the provision of in-
vestment advice described in section 3(21)(A)(ii) to a partici-
pant or beneficiary of an individual account plan that permits 
such participant or beneficiary to direct the investment of as-
sets in their individual account, if— 

(A) the transaction is— 
(i) the provision of the investment advice to the par-

ticipant or beneficiary of the plan with respect to a se-
curity or other property available as an investment 
under the plan, 

(ii) the acquisition, holding, or sale of a security or 
other property available as an investment under the 
plan pursuant to the investment advice, or 
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(iii) the direct or indirect receipt of fees or other 
compensation by the fiduciary adviser or an affiliate 
thereof (or any employee, agent, or registered rep-
resentative of the fiduciary adviser or affiliate) in con-
nection with the provision of the advice or in connec-
tion with an acquisition, holding, or sale of a security 
or other property available as an investment under 
the plan pursuant to the investment advice; and 

(B) the requirements of subsection (g) are met. 
(15)(A) Any transaction involving the purchase or sale of se-

curities, or other property (as determined by the Secretary), be-
tween a plan and a party in interest (other than a fiduciary de-
scribed in section 3(21)(A)) with respect to a plan if— 

(i) the transaction involves a block trade, 
(ii) at the time of the transaction, the interest of the 

plan (together with the interests of any other plans main-
tained by the same plan sponsor), does not exceed 10 per-
cent of the aggregate size of the block trade, 

(iii) the terms of the transaction, including the price, are 
at least as favorable to the plan as an arm’s length trans-
action, and 

(iv) the compensation associated with the purchase and 
sale is not greater than the compensation associated with 
an arm’s length transaction with an unrelated party. 

(B) For purposes of this paragraph, the term ‘‘block trade’’ 
means any trade of at least 10,000 shares or with a market 
value of at least $200,000 which will be allocated across two 
or more unrelated client accounts of a fiduciary. 

(16) Any transaction involving the purchase or sale of securi-
ties, or other property (as determined by the Secretary), be-
tween a plan and a party in interest if— 

(A) the transaction is executed through an electronic 
communication network, alternative trading system, or 
similar execution system or trading venue subject to regu-
lation and oversight by— 

(i) the applicable Federal regulating entity, or 
(ii) such foreign regulatory entity as the Secretary 

may determine by regulation, 
(B) either— 

(i) the transaction is effected pursuant to rules de-
signed to match purchases and sales at the best price 
available through the execution system in accordance 
with applicable rules of the Securities and Exchange 
Commission or other relevant governmental authority, 
or 

(ii) neither the execution system nor the parties to 
the transaction take into account the identity of the 
parties in the execution of trades, 

(C) the price and compensation associated with the pur-
chase and sale are not greater than the price and com-
pensation associated with an arm’s length transaction with 
an unrelated party, 

(D) if the party in interest has an ownership interest in 
the system or venue described in subparagraph (A), the 
system or venue has been authorized by the plan sponsor 
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or other independent fiduciary for transactions described 
in this paragraph, and 

(E) not less than 30 days prior to the initial transaction 
described in this paragraph executed through any system 
or venue described in subparagraph (A), a plan fiduciary 
is provided written or electronic notice of the execution of 
such transaction through such system or venue. 

(17)(A) Transactions described in subparagraphs (A), (B), 
and (D) of section 406(a)(1) between a plan and a person that 
is a party in interest other than a fiduciary (or an affiliate) 
who has or exercises any discretionary authority or control 
with respect to the investment of the plan assets involved in 
the transaction or renders investment advice (within the mean-
ing of section 3(21)(A)(ii)) with respect to those assets, solely 
by reason of providing services to the plan or solely by reason 
of a relationship to such a service provider described in sub-
paragraph (F), (G), (H), or (I) of section 3(14), or both, but only 
if in connection with such transaction the plan receives no less, 
nor pays no more, than adequate consideration. 

(B) For purposes of this paragraph, the term ‘‘adequate con-
sideration’’ means— 

(i) in the case of a security for which there is a generally 
recognized market— 

(I) the price of the security prevailing on a national 
securities exchange which is registered under section 
6 of the Securities Exchange Act of 1934, taking into 
account factors such as the size of the transaction and 
marketability of the security, or 

(II) if the security is not traded on such a national 
securities exchange, a price not less favorable to the 
plan than the offering price for the security as estab-
lished by the current bid and asked prices quoted by 
persons independent of the issuer and of the party in 
interest, taking into account factors such as the size of 
the transaction and marketability of the security, and 

(ii) in the case of an asset other than a security for 
which there is a generally recognized market, the fair mar-
ket value of the asset as determined in good faith by a fi-
duciary or fiduciaries in accordance with regulations pre-
scribed by the Secretary. 

(18) FOREIGN EXCHANGE TRANSACTIONS.—Any foreign ex-
change transactions, between a bank or broker-dealer (or any 
affiliate of either), and a plan (as defined in section 3(3)) with 
respect to which such bank or broker-dealer (or affiliate) is a 
trustee, custodian, fiduciary, or other party in interest, if— 

(A) the transaction is in connection with the purchase, 
holding, or sale of securities or other investment assets 
(other than a foreign exchange transaction unrelated to 
any other investment in securities or other investment as-
sets), 

(B) at the time the foreign exchange transaction is en-
tered into, the terms of the transaction are not less favor-
able to the plan than the terms generally available in com-
parable arm’s length foreign exchange transactions be-
tween unrelated parties, or the terms afforded by the bank 
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or broker-dealer (or any affiliate of either) in comparable 
arm’s-length foreign exchange transactions involving unre-
lated parties, 

(C) the exchange rate used by such bank or broker-deal-
er (or affiliate) for a particular foreign exchange trans-
action does not deviate by more than 3 percent from the 
interbank bid and asked rates for transactions of com-
parable size and maturity at the time of the transaction as 
displayed on an independent service that reports rates of 
exchange in the foreign currency market for such currency, 
and 

(D) the bank or broker-dealer (or any affiliate of either) 
does not have investment discretion, or provide investment 
advice, with respect to the transaction. 

(19) CROSS TRADING.—Any transaction described in sections 
406(a)(1)(A) and 406(b)(2) involving the purchase and sale of a 
security between a plan and any other account managed by the 
same investment manager, if— 

(A) the transaction is a purchase or sale, for no consider-
ation other than cash payment against prompt delivery of 
a security for which market quotations are readily avail-
able, 

(B) the transaction is effected at the independent current 
market price of the security (within the meaning of section 
270.17a–7(b) of title 17, Code of Federal Regulations), 

(C) no brokerage commission, fee (except for customary 
transfer fees, the fact of which is disclosed pursuant to 
subparagraph (D)), or other remuneration is paid in con-
nection with the transaction, 

(D) a fiduciary (other than the investment manager en-
gaging in the cross-trades or any affiliate) for each plan 
participating in the transaction authorizes in advance of 
any cross-trades (in a document that is separate from any 
other written agreement of the parties) the investment 
manager to engage in cross trades at the investment man-
ager’s discretion, after such fiduciary has received disclo-
sure regarding the conditions under which cross trades 
may take place (but only if such disclosure is separate 
from any other agreement or disclosure involving the asset 
management relationship), including the written policies 
and procedures of the investment manager described in 
subparagraph (H), 

(E) each plan participating in the transaction has assets 
of at least $100,000,000, except that if the assets of a plan 
are invested in a master trust containing the assets of 
plans maintained by employers in the same controlled 
group (as defined in section 407(d)(7)), the master trust 
has assets of at least $100,000,000, 

(F) the investment manager provides to the plan fidu-
ciary who authorized cross trading under subparagraph 
(D) a quarterly report detailing all cross trades executed 
by the investment manager in which the plan participated 
during such quarter, including the following information, 
as applicable: (i) the identity of each security bought or 
sold; (ii) the number of shares or units traded; (iii) the par-
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ties involved in the cross-trade; and (iv) trade price and 
the method used to establish the trade price, 

(G) the investment manager does not base its fee sched-
ule on the plan’s consent to cross trading, and no other 
service (other than the investment opportunities and cost 
savings available through a cross trade) is conditioned on 
the plan’s consent to cross trading, 

(H) the investment manager has adopted, and cross- 
trades are effected in accordance with, written cross-trad-
ing policies and procedures that are fair and equitable to 
all accounts participating in the cross-trading program, 
and that include a description of the manager’s pricing 
policies and procedures, and the manager’s policies and 
procedures for allocating cross trades in an objective man-
ner among accounts participating in the cross-trading pro-
gram, and 

(I) the investment manager has designated an individual 
responsible for periodically reviewing such purchases and 
sales to ensure compliance with the written policies and 
procedures described in subparagraph (H), and following 
such review, the individual shall issue an annual written 
report no later than 90 days following the period to which 
it relates signed under penalty of perjury to the plan fidu-
ciary who authorized cross trading under subparagraph 
(D) describing the steps performed during the course of the 
review, the level of compliance, and any specific instances 
of non-compliance. 

The written report under subparagraph (I) shall also notify the 
plan fiduciary of the plan’s right to terminate participation in 
the investment manager’s cross-trading program at any time. 

(20)(A) Except as provided in subparagraphs (B) and (C), a 
transaction described in section 406(a) in connection with the 
acquisition, holding, or disposition of any security or com-
modity, if the transaction is corrected before the end of the cor-
rection period. 

(B) Subparagraph (A) does not apply to any transaction be-
tween a plan and a plan sponsor or its affiliates that involves 
the acquisition or sale of an employer security (as defined in 
section 407(d)(1)) or the acquisition, sale, or lease of employer 
real property (as defined in section 407(d)(2)). 

(C) In the case of any fiduciary or other party in interest (or 
any other person knowingly participating in such transaction), 
subparagraph (A) does not apply to any transaction if, at the 
time the transaction occurs, such fiduciary or party in interest 
(or other person) knew (or reasonably should have known) that 
the transaction would (without regard to this paragraph) con-
stitute a violation of section 406(a). 

(D) For purposes of this paragraph, the term ‘‘correction pe-
riod’’ means, in connection with a fiduciary or party in interest 
(or other person knowingly participating in the transaction), 
the 14-day period beginning on the date on which such fidu-
ciary or party in interest (or other person) discovers, or reason-
ably should have discovered, that the transaction would (with-
out regard to this paragraph) constitute a violation of section 
406(a). 
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(E) For purposes of this paragraph— 
(i) The term ‘‘security’’ has the meaning given such term 

by section 475(c)(2) of the Internal Revenue Code of 1986 
(without regard to subparagraph (F)(iii) and the last sen-
tence thereof). 

(ii) The term ‘‘commodity’’ has the meaning given such 
term by section 475(e)(2) of such Code (without regard to 
subparagraph (D)(iii) thereof). 

(iii) The term ‘‘correct’’ means, with respect to a trans-
action— 

(I) to undo the transaction to the extent possible and 
in any case to make good to the plan or affected ac-
count any losses resulting from the transaction, and 

(II) to restore to the plan or affected account any 
profits made through the use of assets of the plan. 

(21) The provision of a de minimis financial incentive de-
scribed in section 401(k)(4)(A) or section 403(b)(12)(A) of the In-
ternal Revenue Code of 1986. 

(c) Nothing in section 406 shall be construed to prohibit any fidu-
ciary from— 

(1) receiving any benefit to which he may be entitled as a 
participant or beneficiary in the plan, so long as the benefit is 
computed and paid on a basis which is consistent with the 
terms of the plan as applied to all other participants and bene-
ficiaries; 

(2) receiving any reasonable compensation for services ren-
dered, or for the reimbursement of expenses properly and actu-
ally incurred, in the performance of his duties with the plan; 
except that no person so serving who already receives full time 
pay from an employer or an association of employers, whose 
employees are participants in the plan, or from an employee 
organization whose members are participants in such plan 
shall receive compensation from such plan, except for reim-
bursement of expenses properly and actually incurred; or 

(3) serving as a fiduciary in addition to being an officer, em-
ployee, agent, or other representative of a party in interest. 

(d)(1) Section 407(b) and subsections (b), (c), and (e) of this sec-
tion shall not apply to a transaction in which a plan directly or in-
directly— 

(A) lends any part of the corpus or income of the plan to, 
(B) pays any compensation for personal services rendered to 

the plan to, or 
(C) acquires for the plan any property from, or sells any 

property to, 
any person who is with respect to the plan an owner-employee (as 
defined in section 401(c)(3) of the Internal Revenue Code of 1986), 
a member of the family (as defined in section 267(c)(4) of such 
Code) of any such owner-employee, or any corporation in which any 
such owner-employee owns, directly or indirectly, 50 percent or 
more of the total combined voting power of all classes of stock enti-
tled to vote or 50 percent or more of the total value of shares of 
all classes of stock of the corporation. 

(2)(A) For purposes of paragraph (1), the following shall be treat-
ed as owner-employees: 

(i) A shareholder-employee. 
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(ii) A participant or beneficiary of an individual retirement 
plan (as defined in section 7701(a)(37) of the Internal Revenue 
Code of 1986). 

(iii) An employer or association of employees which estab-
lishes such an individual retirement plan under section 408(c) 
of such Code. 

(B) Paragraph (1)(C) shall not apply to a transaction which con-
sists of a sale of employer securities to an employee stock owner-
ship plan (as defined in section 407(d)(6)) by a shareholder-em-
ployee, a member of the family (as defined in section 267(c)(4) of 
such Code) of any such owner-employee, or a corporation in which 
such a shareholder-employee owns stock representing a 50 percent 
or greater interest described in paragraph (1). 

(C) For purposes of paragraph (1)(A), the term ‘‘owner-employee’’ 
shall only include a person described in clause (ii) or (iii) of sub-
paragraph (A). 

(3) For purposes of paragraph (2), the term ‘‘shareholder-em-
ployee’’ means an employee or officer of an S corporation (as de-
fined in section 1361(a)(1) of such Code) who owns (or is considered 
as owning within the meaning of section 318(a)(1) of such Code) 
more than 5 percent of the outstanding stock of the corporation on 
any day during the taxable year of such corporation. 

(e) Sections 406 and 407 shall not apply to the acquisition or sale 
by a plan of qualifying employer securities (as defined in section 
407(d)(5)) or acquisition, sale or lease by a plan of qualifying em-
ployer real property (as defined in section 407(d)(4))— 

(1) if such acquisition, sale, or lease is for adequate consider-
ation (or in the case of a marketable obligation, at a price not 
less favorable to the plan than the price determined under sec-
tion 407(e)(1)), 

(2) if no commission is charged with respect thereto, and 
(3) if— 

(A) the plan is an eligible individual account plan (as de-
fined in section 407(d)(3)), or 

(B) in the case of an acquisition or lease of qualifying 
employer real property by a plan which is not an eligible 
individual account plan, or of an acquisition of qualifying 
employer securities by such a plan, the lease or acquisition 
is not prohibited by section 407(a). 

(f) Section 406(b)(2) shall not apply to any merger or transfer de-
scribed in subsection (b)(11). 

(g) PROVISION OF INVESTMENT ADVICE TO PARTICIPANT AND 
BENEFICIARIES.— 

(1) IN GENERAL.—The prohibitions provided in section 406 
shall not apply to transactions described in subsection (b)(14) 
if the investment advice provided by a fiduciary adviser is pro-
vided under an eligible investment advice arrangement. 

(2) ELIGIBLE INVESTMENT ADVICE ARRANGEMENT.—For pur-
poses of this subsection, the term ‘‘eligible investment advice 
arrangement’’ means an arrangement— 

(A) which either— 
(i) provides that any fees (including any commission 

or other compensation) received by the fiduciary ad-
viser for investment advice or with respect to the sale, 
holding, or acquisition of any security or other prop-
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erty for purposes of investment of plan assets do not 
vary depending on the basis of any investment option 
selected, or 

(ii) uses a computer model under an investment ad-
vice program meeting the requirements of paragraph 
(3) in connection with the provision of investment ad-
vice by a fiduciary adviser to a participant or bene-
ficiary, and 

(B) with respect to which the requirements of paragraph 
(4), (5), (6), (7), (8), and (9) are met. 

(3) INVESTMENT ADVICE PROGRAM USING COMPUTER MODEL.— 
(A) IN GENERAL.—An investment advice program meets 

the requirements of this paragraph if the requirements of 
subparagraphs (B), (C), and (D) are met. 

(B) COMPUTER MODEL.—The requirements of this sub-
paragraph are met if the investment advice provided 
under the investment advice program is provided pursuant 
to a computer model that— 

(i) applies generally accepted investment theories 
that take into account the historic returns of different 
asset classes over defined periods of time, 

(ii) utilizes relevant information about the partici-
pant, which may include age, life expectancy, retire-
ment age, risk tolerance, other assets or sources of in-
come, and preferences as to certain types of invest-
ments, 

(iii) utilizes prescribed objective criteria to provide 
asset allocation portfolios comprised of investment op-
tions available under the plan, 

(iv) operates in a manner that is not biased in favor 
of investments offered by the fiduciary adviser or a 
person with a material affiliation or contractual rela-
tionship with the fiduciary adviser, and 

(v) takes into account all investment options under 
the plan in specifying how a participant’s account bal-
ance should be invested and is not inappropriately 
weighted with respect to any investment option. 

(C) CERTIFICATION.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met with respect to any investment advice 
program if an eligible investment expert certifies, 
prior to the utilization of the computer model and in 
accordance with rules prescribed by the Secretary, 
that the computer model meets the requirements of 
subparagraph (B). 

(ii) RENEWAL OF CERTIFICATIONS.—If, as determined 
under regulations prescribed by the Secretary, there 
are material modifications to a computer model, the 
requirements of this subparagraph are met only if a 
certification described in clause (i) is obtained with re-
spect to the computer model as so modified. 

(iii) ELIGIBLE INVESTMENT EXPERT.—The term ‘‘eligi-
ble investment expert’’ means any person— 

(I) which meets such requirements as the Sec-
retary may provide, and 
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(II) does not bear any material affiliation or con-
tractual relationship with any investment adviser 
or a related person thereof (or any employee, 
agent, or registered representative of the invest-
ment adviser or related person). 

(D) EXCLUSIVITY OF RECOMMENDATION.—The require-
ments of this subparagraph are met with respect to any in-
vestment advice program if— 

(i) the only investment advice provided under the 
program is the advice generated by the computer 
model described in subparagraph (B), and 

(ii) any transaction described in subsection 
(b)(14)(A)(ii) occurs solely at the direction of the partic-
ipant or beneficiary. 

Nothing in the preceding sentence shall preclude the par-
ticipant or beneficiary from requesting investment advice 
other than that described in subparagraph (A), but only if 
such request has not been solicited by any person con-
nected with carrying out the arrangement. 

(4) EXPRESS AUTHORIZATION BY SEPARATE FIDUCIARY.—The 
requirements of this paragraph are met with respect to an ar-
rangement if the arrangement is expressly authorized by a 
plan fiduciary other than the person offering the investment 
advice program, any person providing investment options 
under the plan, or any affiliate of either. 

(5) ANNUAL AUDIT.—The requirements of this paragraph are 
met if an independent auditor, who has appropriate technical 
training or experience and proficiency and so represents in 
writing— 

(A) conducts an annual audit of the arrangement for 
compliance with the requirements of this subsection, and 

(B) following completion of the annual audit, issues a 
written report to the fiduciary who authorized use of the 
arrangement which presents its specific findings regarding 
compliance of the arrangement with the requirements of 
this subsection. 

For purposes of this paragraph, an auditor is considered inde-
pendent if it is not related to the person offering the arrange-
ment to the plan and is not related to any person providing in-
vestment options under the plan. 

(6) DISCLOSURE.—The requirements of this paragraph are 
met if— 

(A) the fiduciary adviser provides to a participant or a 
beneficiary before the initial provision of the investment 
advice with regard to any security or other property of-
fered as an investment option, a written notification 
(which may consist of notification by means of electronic 
communication)— 

(i) of the role of any party that has a material affili-
ation or contractual relationship with the fiduciary ad-
viser in the development of the investment advice pro-
gram and in the selection of investment options avail-
able under the plan, 
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(ii) of the past performance and historical rates of 
return of the investment options available under the 
plan, 

(iii) of all fees or other compensation relating to the 
advice that the fiduciary adviser or any affiliate there-
of is to receive (including compensation provided by 
any third party) in connection with the provision of 
the advice or in connection with the sale, acquisition, 
or holding of the security or other property, 

(iv) of any material affiliation or contractual rela-
tionship of the fiduciary adviser or affiliates thereof in 
the security or other property, 

(v) the manner, and under what circumstances, any 
participant or beneficiary information provided under 
the arrangement will be used or disclosed, 

(vi) of the types of services provided by the fiduciary 
adviser in connection with the provision of investment 
advice by the fiduciary adviser, 

(vii) that the adviser is acting as a fiduciary of the 
plan in connection with the provision of the advice, 
and 

(viii) that a recipient of the advice may separately 
arrange for the provision of advice by another adviser, 
that could have no material affiliation with and re-
ceive no fees or other compensation in connection with 
the security or other property, and 

(B) at all times during the provision of advisory services 
to the participant or beneficiary, the fiduciary adviser— 

(i) maintains the information described in subpara-
graph (A) in accurate form and in the manner de-
scribed in paragraph (8), 

(ii) provides, without charge, accurate information to 
the recipient of the advice no less frequently than an-
nually, 

(iii) provides, without charge, accurate information 
to the recipient of the advice upon request of the re-
cipient, and 

(iv) provides, without charge, accurate information 
to the recipient of the advice concerning any material 
change to the information required to be provided to 
the recipient of the advice at a time reasonably con-
temporaneous to the change in information. 

(7) OTHER CONDITIONS.—The requirements of this paragraph 
are met if— 

(A) the fiduciary adviser provides appropriate disclosure, 
in connection with the sale, acquisition, or holding of the 
security or other property, in accordance with all applica-
ble securities laws, 

(B) the sale, acquisition, or holding occurs solely at the 
direction of the recipient of the advice, 

(C) the compensation received by the fiduciary adviser 
and affiliates thereof in connection with the sale, acquisi-
tion, or holding of the security or other property is reason-
able, and 
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(D) the terms of the sale, acquisition, or holding of the 
security or other property are at least as favorable to the 
plan as an arm’s length transaction would be. 

(8) STANDARDS FOR PRESENTATION OF INFORMATION.— 
(A) IN GENERAL.—The requirements of this paragraph 

are met if the notification required to be provided to par-
ticipants and beneficiaries under paragraph (6)(A) is writ-
ten in a clear and conspicuous manner and in a manner 
calculated to be understood by the average plan partici-
pant and is sufficiently accurate and comprehensive to rea-
sonably apprise such participants and beneficiaries of the 
information required to be provided in the notification. 

(B) MODEL FORM FOR DISCLOSURE OF FEES AND OTHER 
COMPENSATION.—The Secretary shall issue a model form 
for the disclosure of fees and other compensation required 
in paragraph (6)(A)(iii) which meets the requirements of 
subparagraph (A). 

(9) MAINTENANCE FOR 6 YEARS OF EVIDENCE OF COMPLI-
ANCE.—The requirements of this paragraph are met if a fidu-
ciary adviser who has provided advice referred to in paragraph 
(1) maintains, for a period of not less than 6 years after the 
provision of the advice, any records necessary for determining 
whether the requirements of the preceding provisions of this 
subsection and of subsection (b)(14) have been met. A trans-
action prohibited under section 406 shall not be considered to 
have occurred solely because the records are lost or destroyed 
prior to the end of the 6-year period due to circumstances be-
yond the control of the fiduciary adviser. 

(10) EXEMPTION FOR PLAN SPONSOR AND CERTAIN OTHER FI-
DUCIARIES.— 

(A) IN GENERAL.—Subject to subparagraph (B), a plan 
sponsor or other person who is a fiduciary (other than a 
fiduciary adviser) shall not be treated as failing to meet 
the requirements of this part solely by reason of the provi-
sion of investment advice referred to in section 3(21)(A)(ii) 
(or solely by reason of contracting for or otherwise arrang-
ing for the provision of the advice), if— 

(i) the advice is provided by a fiduciary adviser pur-
suant to an eligible investment advice arrangement 
between the plan sponsor or other fiduciary and the fi-
duciary adviser for the provision by the fiduciary ad-
viser of investment advice referred to in such section, 

(ii) the terms of the eligible investment advice ar-
rangement require compliance by the fiduciary adviser 
with the requirements of this subsection, and 

(iii) the terms of the eligible investment advice ar-
rangement include a written acknowledgment by the 
fiduciary adviser that the fiduciary adviser is a fidu-
ciary of the plan with respect to the provision of the 
advice. 

(B) CONTINUED DUTY OF PRUDENT SELECTION OF ADVISER 
AND PERIODIC REVIEW.—Nothing in subparagraph (A) shall 
be construed to exempt a plan sponsor or other person who 
is a fiduciary from any requirement of this part for the 
prudent selection and periodic review of a fiduciary adviser 
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with whom the plan sponsor or other person enters into an 
eligible investment advice arrangement for the provision of 
investment advice referred to in section 3(21)(A)(ii). The 
plan sponsor or other person who is a fiduciary has no 
duty under this part to monitor the specific investment ad-
vice given by the fiduciary adviser to any particular recipi-
ent of the advice. 

(C) AVAILABILITY OF PLAN ASSETS FOR PAYMENT FOR AD-
VICE.—Nothing in this part shall be construed to preclude 
the use of plan assets to pay for reasonable expenses in 
providing investment advice referred to in section 
3(21)(A)(ii). 

(11) DEFINITIONS.—For purposes of this subsection and sub-
section (b)(14)— 

(A) FIDUCIARY ADVISER.—The term ‘‘fiduciary adviser’’ 
means, with respect to a plan, a person who is a fiduciary 
of the plan by reason of the provision of investment advice 
referred to in section 3(21)(A)(ii) by the person to a partici-
pant or beneficiary of the plan and who is— 

(i) registered as an investment adviser under the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b–1 et 
seq.) or under the laws of the State in which the fidu-
ciary maintains its principal office and place of busi-
ness, 

(ii) a bank or similar financial institution referred to 
in subsection (b)(4) or a savings association (as defined 
in section 3(b)(1) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(b)(1)), but only if the advice is pro-
vided through a trust department of the bank or simi-
lar financial institution or savings association which is 
subject to periodic examination and review by Federal 
or State banking authorities, 

(iii) an insurance company qualified to do business 
under the laws of a State, 

(iv) a person registered as a broker or dealer under 
the Securities Exchange Act of 1934 (15 U.S.C. 78a et 
seq.), 

(v) an affiliate of a person described in any of 
clauses (i) through (iv), or 

(vi) an employee, agent, or registered representative 
of a person described in clauses (i) through (v) who 
satisfies the requirements of applicable insurance, 
banking, and securities laws relating to the provision 
of the advice. 

For purposes of this part, a person who develops the com-
puter model described in paragraph (3)(B) or markets the 
investment advice program or computer model shall be 
treated as a person who is a fiduciary of the plan by rea-
son of the provision of investment advice referred to in sec-
tion 3(21)(A)(ii) to a participant or beneficiary and shall be 
treated as a fiduciary adviser for purposes of this sub-
section and subsection (b)(14), except that the Secretary 
may prescribe rules under which only 1 fiduciary adviser 
may elect to be treated as a fiduciary with respect to the 
plan. 
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(B) AFFILIATE.—The term ‘‘affiliate’’ of another entity 
means an affiliated person of the entity (as defined in sec-
tion 2(a)(3) of the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(3))). 

(C) REGISTERED REPRESENTATIVE.—The term ‘‘registered 
representative’’ of another entity means a person described 
in section 3(a)(18) of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(18)) (substituting the entity for the 
broker or dealer referred to in such section) or a person de-
scribed in section 202(a)(17) of the Investment Advisers 
Act of 1940 (15 U.S.C. 80b-2(a)(17)) (substituting the enti-
ty for the investment adviser referred to in such section). 

(h) PROVISION OF PHARMACY BENEFIT SERVICES.— 
(1) IN GENERAL.—Provided that all of the conditions de-

scribed in paragraph (2) are met, the restrictions imposed by 
subsections (a), (b)(1), and (b)(2) of section 406 shall not apply 
to— 

(A) the offering of pharmacy benefit services to a group 
health plan that is sponsored by an entity described in sec-
tion 3(37)(G)(vi) or to any other group health plan that is 
sponsored by a regional council, local union, or other labor 
organization affiliated with such entity; 

(B) the purchase of pharmacy benefit services by plan 
participants and beneficiaries of a group health plan that 
is sponsored by an entity described in section 3(37)(G)(vi) 
or of any other group health plan that is sponsored by a 
regional council, local union, or other labor organization af-
filiated with such entity; or 

(C) the operation or implementation of pharmacy benefit 
services by an entity described in section 3(37)(G)(vi) or by 
any other group health plan that is sponsored by a re-
gional council, local union, or other labor organization af-
filiated with such entity, 

in any arrangement where such entity described in section 
3(37)(G)(vi) or any related organization or subsidiary of such 
entity provides pharmacy benefit services that include prior 
authorization and appeals, a retail pharmacy network, phar-
macy benefit administration, mail order fulfillment, formulary 
support, manufacturer payments, audits, and specialty phar-
macy and goods, to any such group health plan. 

(2) CONDITIONS.—The conditions described in this paragraph 
are the following: 

(A) The terms of the arrangement are at least as favor-
able to the group health plan as such group health plan 
could obtain in a similar arm’s length arrangement with 
an unrelated third party. 

(B) At least 50 percent of the providers participating in 
the pharmacy benefit services offered by the arrangement 
are unrelated to the contributing employers or any other 
party in interest with respect to the group health plan. 

(C) The group health plan retains an independent fidu-
ciary who will be responsible for monitoring the group 
health plan’s consultants, contractors, subcontractors, and 
other service providers for purposes of pharmacy benefit 
services described in paragraph (1) offered by such entity 
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or any of its related organizations or subsidiaries and mon-
itors the transactions of such entity and any of its related 
organizations or subsidiaries to ensure that all conditions 
of this exemption are satisfied during each plan year. 

(D) Any decisions regarding the provision of pharmacy 
benefit services described in paragraph (1) are made by 
the group health plan’s independent fiduciary, based on 
objective standards developed by the independent fiduciary 
in reliance on information provided by the arrangement. 

(E) The independent fiduciary of the group health plan 
provides an annual report to the Secretary and the con-
gressional committees of jurisdiction attesting that the 
conditions described in subparagraphs (C) and (D) have 
been met for the applicable plan year, together with a 
statement that use of the arrangement’s services are in 
the best interest of the participants and beneficiaries in 
the aggregate for that plan year compared to other similar 
arrangements the group health plan could have obtained 
in transactions with an unrelated third party. 

(F) The arrangement is not designed to benefit any party 
in interest with respect to the group health plan. 

(3) VIOLATIONS.—In the event an entity described in section 
3(37)(G)(vi) or any affiliate of such entity violates any of the 
conditions of such exemption, such exemption shall not apply 
with respect to such entity or affiliate and all enforcement and 
claims available under this Act shall apply with respect to such 
entity or affiliate. 

(4) RULE OF CONSTRUCTION.—Nothing in this subsection 
shall be construed to modify any obligation of a group health 
plan otherwise set forth in this Act. 

(5) GROUP HEALTH PLAN.—In this subsection, the term 
‘‘group health plan’’ has the meaning given such term in sec-
tion 733(a). 

* * * * * * * 

PART 5—ADMINISTRATION AND ENFORCEMENT 

* * * * * * * 
SEC. 523. RETIREMENT SAVINGS LOST AND FOUND. 

(a) ESTABLISHMENT.— 
(1) IN GENERAL.—Not later than 2 years after the date of the 

enactment of this section, the Secretary of Labor, in consulta-
tion with the Secretary of the Treasury, shall establish an on-
line searchable database (to be managed by the Department of 
Labor in accordance with this section) to be known as the ‘‘Re-
tirement Savings Lost and Found’’. The Retirement Savings 
Lost and Found shall— 

(A) allow an individual to search for information that en-
ables the individual to locate the administrator of any plan 
described in paragraph (2) with respect to which the indi-
vidual is or was a participant or beneficiary, and provide 
contact information for the administrator of any such plan; 

(B) allow the Department of Labor to assist such an indi-
vidual in locating any such plan of the individual; and 
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(C) allow the Department of Labor to make any necessary 
changes to contact information on record for the adminis-
trator based on any changes to the plan due to merger or 
consolidation of the plan with any other plan, division of 
the plan into two or more plans, bankruptcy, termination, 
change in name of the plan, change in name or address of 
the administrator, or other causes. 

The Retirement Savings Lost and Found established under this 
paragraph shall include information reported under this section 
and other relevant information obtained by the Department of 
Labor. 

(2) PLANS DESCRIBED.—A plan described in this paragraph is 
a plan to which the vesting standards of section 203 apply. 

(b) ADMINISTRATION.—The Retirement Savings Lost and Found 
established under subsection (a) shall provide individuals described 
in subsection (a)(1) only with the ability to search for information 
that enables the individual to locate the administrator and contact 
information for the administrator of any plan with respect to which 
the individual is or was a participant or beneficiary, sufficient to 
allow the individual to locate the individual’s plan in order to re-
cover any benefit owing to the individual under the plan. 

(c) SAFEGUARDING PARTICIPANT PRIVACY AND SECURITY.—In es-
tablishing the Retirement Savings Lost and Found under subsection 
(a), the Department of Labor shall take all necessary and proper 
precautions to ensure that individuals’ plan information maintained 
by the Retirement Savings Lost and Found is protected. 

(d) DEFINITION OF ADMINISTRATOR.—For purposes of this section 
and section 523, the term ‘‘administrator’’ has the meaning given 
such term in section 3(16)(A). 

(e) INFORMATION COLLECTION FROM PLANS.—Effective with re-
spect to plan years beginning after the second December 31 occur-
ring after the date of the enactment of this subsection, the adminis-
trator of a plan to which the vesting standards of section 203 apply 
shall submit to the Department of Labor, at such time and in such 
form and manner as is prescribed in regulations— 

(1) the information described in paragraphs (1) through (4) of 
section 6057(b) of the Internal Revenue Code of 1986; 

(2) the information described in subparagraphs (A), (B), (E), 
and (F) of section 6057(a)(2) of the Internal Revenue Code of 
1986; and 

(3) such other information as the Secretary of Labor may re-
quire. 

(f) INFORMATION COLLECTION FROM FEDERAL AGENCIES.—The 
Secretary of Labor is authorized to access and receive information 
collected by other Federal agencies that may be necessary to perform 
work related to the Retirement Savings Lost and Found. Such nec-
essary and appropriate information, which shall be furnished to the 
Secretary of Labor on request, includes information covered by sec-
tion 6103 of the Internal Revenue Code of 1986 and section 205(r) 
of the Social Security Act. 

(g) PROGRAM INTEGRITY AUDIT.—On an annual basis for each of 
the first 5 years beginning one year after the establishment of the 
database in subsection (a)(1) and every 5 years thereafter, the In-
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spector General of the Department of Labor shall conduct an audit 
of the administration of the Retirement Savings Lost and Found. 

* * * * * * * 

INTERNAL REVENUE CODE OF 1986 

* * * * * * * 

Subtitle A—Income Taxes 

CHAPTER 1—NORMAL TAXES AND SURTAXES 

Subchapter D—DEFERRED COMPENSATION, 
ETC. 

* * * * * * * 

PART I—PENSION, PROFIT-SHARING, STOCK BONUS 
PLANS, ETC. 

* * * * * * * 

Subpart A—GENERAL RULE 

* * * * * * * 
SEC. 401. QUALIFIED PENSION, PROFIT-SHARING, AND STOCK BONUS 

PLANS. 
(a) REQUIREMENTS FOR QUALIFICATION.—A trust created or orga-

nized in the United States and forming part of a stock bonus, pen-
sion, or profit-sharing plan of an employer for the exclusive benefit 
of his employees or their beneficiaries shall constitute a qualified 
trust under this section— 

(1) if contributions are made to the trust by such employer, 
or employees, or both, or by another employer who is entitled 
to deduct his contributions under section 404(a)(3)(B) (relating 
to deduction for contributions to profit-sharing and stock bonus 
plans), or by a charitable remainder trust pursuant to a quali-
fied gratuitous transfer (as defined in section 664(g)(1)), for the 
purpose of distributing to such employees or their beneficiaries 
the corpus and income of the fund accumulated by the trust in 
accordance with such plan; 

(2) if under the trust instrument it is impossible, at any time 
prior to the satisfaction of all liabilities with respect to employ-
ees and their beneficiaries under the trust, for any part of the 
corpus or income to be (within the taxable year or thereafter) 
used for, or diverted to, purposes other than for the exclusive 
benefit of his employees or their beneficiaries (but this para-
graph shall not be construed, in the case of a multiemployer 
plan, to prohibit the return of a contribution within 6 months 
after the plan administrator determines that the contribution 
was made by a mistake of fact or law (other than a mistake 
relating to whether the plan is described in section 401(a) or 
the trust which is part of such plan is exempt from taxation 
under section 501(a), or the return of any withdrawal liability 
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payment determined to be an overpayment within 6 months of 
such determination)); 

(3) if the plan of which such trust is a part satisfies the re-
quirements of section 410 (relating to minimum participation 
standards); and 

(4) if the contributions or benefits provided under the plan 
do not discriminate in favor of highly compensated employees 
(within the meaning of section 414(q)). For purposes of this 
paragraph, there shall be excluded from consideration employ-
ees described in section 410(b)(3)(A) and (C). 

(5) SPECIAL RULES RELATING TO NONDISCRIMINATION RE-
QUIREMENTS.— 

(A) SALARIED OR CLERICAL EMPLOYEES.—A classification 
shall not be considered discriminatory within the meaning 
of paragraph (4) or section 410(b)(2)(A)(i) merely because 
it is limited to salaried or clerical employees. 

(B) CONTRIBUTIONS AND BENEFITS MAY BEAR UNIFORM 
RELATIONSHIP TO COMPENSATION.—A plan shall not be con-
sidered discriminatory within the meaning of paragraph 
(4) merely because the contributions or benefits of, or on 
behalf of, the employees under the plan bear a uniform re-
lationship to the compensation (within the meaning of sec-
tion 414(s)) of such employees. 

(C) CERTAIN DISPARITY PERMITTED.—A plan shall not be 
considered discriminatory within the meaning of para-
graph (4) merely because the contributions or benefits of, 
or on behalf of, the employees under the plan favor highly 
compensated employees (as defined in section 414(q)) in 
the manner permitted under subsection (l). 

(D) INTEGRATED DEFINED BENEFIT PLAN.— 
(i) IN GENERAL.—A defined benefit plan shall not be 

considered discriminatory within the meaning of para-
graph (4) merely because the plan provides that the 
employer-derived accrued retirement benefit for any 
participant under the plan may not exceed the excess 
(if any) of— 

(I) the participant’s final pay with the employer, 
over 

(II) the employer-derived retirement benefit cre-
ated under Federal law attributable to service by 
the participant with the employer. 

For purposes of this clause, the employer-derived retire-
ment benefit created under Federal law shall be treated as 
accruing ratably over 35 years. 

(ii) FINAL PAY.—For purposes of this subparagraph, 
the participant’s final pay is the compensation (as de-
fined in section 414(q)(4)) paid to the participant by 
the employer for any year— 

(I) which ends during the 5-year period ending 
with the year in which the participant separated 
from service for the employer, and 

(II) for which the participant’s total compensa-
tion from the employer was highest. 

(E) 2 OR MORE PLANS TREATED AS SINGLE PLAN.—For 
purposes of determining whether 2 or more plans of an 
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employer satisfy the requirements of paragraph (4) when 
considered as a single plan— 

(i) CONTRIBUTIONS.—If the amount of contributions 
on behalf of the employees allowed as a deduction 
under section 404 for the taxable year with respect to 
such plans, taken together, bears a uniform relation-
ship to the compensation (within the meaning of sec-
tion 414(s)) of such employees, the plans shall not be 
considered discriminatory merely because the rights of 
employees to, or derived from, the employer contribu-
tions under the separate plans do not become non-
forfeitable at the same rate. 

(ii) BENEFITS.—If the employees’ rights to benefits 
under the separate plans do not become nonforfeitable 
at the same rate, but the levels of benefits provided by 
the separate plans satisfy the requirements of regula-
tions prescribed by the Secretary to take account of 
the differences in such rates, the plans shall not be 
considered discriminatory merely because of the dif-
ference in such rates. 

(F) SOCIAL SECURITY RETIREMENT AGE.—For purposes of 
testing for discrimination under paragraph (4)— 

(i) the social security retirement age (as defined in 
section 415(b)(8)) shall be treated as a uniform retire-
ment age, and 

(ii) subsidized early retirement benefits and joint 
and survivor annuities shall not be treated as being 
unavailable to employees on the same terms merely 
because such benefits or annuities are based in whole 
or in part on an employee’s social security retirement 
age (as so defined). 

(G) GOVERNMENTAL PLANS.—Paragraphs (3) and (4) shall 
not apply to a governmental plan (within the meaning of 
section 414(d)). 

(6) A plan shall be considered as meeting the requirements 
of paragraph (3) during the whole of any taxable year of the 
plan if on one day in each quarter it satisfied such require-
ments. 

(7) A trust shall not constitute a qualified trust under this 
section unless the plan of which such trust is a part satisfies 
the requirements of section 411 (relating to minimum vesting 
standards). 

(8) A trust forming part of a defined benefit plan shall not 
constitute a qualified trust under this section unless the plan 
provides that forfeitures must not be applied to increase the 
benefits any employee would otherwise receive under the plan. 

(9) REQUIRED DISTRIBUTIONS.— 
(A) IN GENERAL.—A trust shall not constitute a qualified 

trust under this subsection unless the plan provides that 
the entire interest of each employee— 

(i) will be distributed to such employee not later 
than the required beginning date, or 

(ii) will be distributed, beginning not later than the 
required beginning date, in accordance with regula-
tions, over the life of such employee or over the lives 
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of such employee and a designated beneficiary (or over 
a period not extending beyond the life expectancy of 
such employee or the life expectancy of such employee 
and a designated beneficiary). 

(B) REQUIRED DISTRIBUTION WHERE EMPLOYEE DIES BE-
FORE ENTIRE INTEREST IS DISTRIBUTED.— 

(i) WHERE DISTRIBUTIONS HAVE BEGUN UNDER SUB-
PARAGRAPH (A)(II).—A trust shall not constitute a 
qualified trust under this section unless the plan pro-
vides that if— 

(I) the distribution of the employee’s interest 
has begun in accordance with subparagraph 
(A)(ii), and 

(II) the employee dies before his entire interest 
has been distributed to him, 

the remaining portion of such interest will be distributed 
at least as rapidly as under the method of distributions 
being used under subparagraph (A)(ii) as of the date of his 
death. 

(ii) 5-YEAR RULE FOR OTHER CASES.—A trust shall 
not constitute a qualified trust under this section un-
less the plan provides that, if an employee dies before 
the distribution of the employee’s interest has begun 
in accordance with subparagraph (A)(ii), the entire in-
terest of the employee will be distributed within 5 
years after the death of such employee. 

(iii) EXCEPTION TO 5-YEAR RULE FOR CERTAIN 
AMOUNTS PAYABLE OVER LIFE OF BENEFICIARY.—If— 

(I) any portion of the employee’s interest is pay-
able to (or for the benefit of) a designated bene-
ficiary, 

(II) such portion will be distributed (in accord-
ance with regulations) over the life of such des-
ignated beneficiary (or over a period not extending 
beyond the life expectancy of such beneficiary), 
and 

(III) such distributions begin not later than 1 
year after the date of the employee’s death or such 
later date as the Secretary may by regulations 
prescribe, 

for purposes of clause (ii), the portion referred to in sub-
clause (I) shall be treated as distributed on the date on 
which such distributions begin. 

(iv) SPECIAL RULE FOR SURVIVING SPOUSE OF EM-
PLOYEE.—If the designated beneficiary referred to in 
clause (iii)(I) is the surviving spouse of the employee— 

(I) the date on which the distributions are re-
quired to begin under clause (iii)(III) shall not be 
earlier than the date on which the employee 
would have attained age 72, and 

(II) if the surviving spouse dies before the dis-
tributions to such spouse begin, this subparagraph 
shall be applied as if the surviving spouse were 
the employee. 
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(C) REQUIRED BEGINNING DATE.—For purposes of this 
paragraph— 

(i) IN GENERAL.—The term ‘‘required beginning date’’ 
means April 1 of the calendar year following the later 
of— 

(I) the calendar year in which the employee at-
tains age 72, or 

(II) the calendar year in which the employee re-
tires. 

(ii) EXCEPTION.—Subclause (II) of clause (i) shall not 
apply— 

(I) except as provided in section 409(d), in the 
case of an employee who is a 5-percent owner (as 
defined in section 416) with respect to the plan 
year ending in the calendar year in which the em-
ployee attains age 72, or 

(II) for purposes of section 408(a)(6) or (b)(3). 
(iii) ACTUARIAL ADJUSTMENT.—In the case of an em-

ployee to whom clause (i)(II) applies who retires in a 
calendar year after the calendar year in which the em-
ployee attains age 701/2, the employee’s accrued ben-
efit shall be actuarially increased to take into account 
the period after age 701/2 in which the employee was 
not receiving any benefits under the plan. 

(iv) EXCEPTION FOR GOVERNMENTAL AND CHURCH 
PLANS.—Clauses (ii) and (iii) shall not apply in the 
case of a governmental plan or church plan. For pur-
poses of this clause, the term ‘‘church plan’’ means a 
plan maintained by a church for church employees, 
and the term ‘‘church’’ means any church (as defined 
in section 3121(w)(3)(A)) or qualified church-controlled 
organization (as defined in section 3121(w)(3)(B)). 

(D) LIFE EXPECTANCY.—For purposes of this paragraph, 
the life expectancy of an employee and the employee’s 
spouse (other than in the case of a life annuity) may be re-
determined but not more frequently than annually. 

(E) DEFINITIONS AND RULES RELATING TO DESIGNATED 
BENEFICIARIES.—For purposes of this paragraph— 

(i) DESIGNATED BENEFICIARY.—The term ‘‘designated 
beneficiary’’ means any individual designated as a 
beneficiary by the employee. 

(ii) ELIGIBLE DESIGNATED BENEFICIARY.—The term 
‘‘eligible designated beneficiary’’ means, with respect 
to any employee, any designated beneficiary who is— 

(I) the surviving spouse of the employee, 
(II) subject to clause (iii), a child of the em-

ployee who has not reached majority (within the 
meaning of subparagraph (F)), 

(III) disabled (within the meaning of section 
72(m)(7)), 

(IV) a chronically ill individual (within the 
meaning of section 7702B(c)(2), except that the re-
quirements of subparagraph (A)(i) thereof shall 
only be treated as met if there is a certification 
that, as of such date, the period of inability de-
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scribed in such subparagraph with respect to the 
individual is an indefinite one which is reasonably 
expected to be lengthy in nature), or 

(V) an individual not described in any of the 
preceding subclauses who is not more than 10 
years younger than the employee. 

The determination of whether a designated beneficiary is 
an eligible designated beneficiary shall be made as of the 
date of death of the employee. 

(iii) SPECIAL RULE FOR CHILDREN.—Subject to sub-
paragraph (F), an individual described in clause (ii)(II) 
shall cease to be an eligible designated beneficiary as 
of the date the individual reaches majority and any re-
mainder of the portion of the individual’s interest to 
which subparagraph (H)(ii) applies shall be distributed 
within 10 years after such date. 

(F) TREATMENT OF PAYMENTS TO CHILDREN.—Under reg-
ulations prescribed by the Secretary, for purposes of this 
paragraph, any amount paid to a child shall be treated as 
if it had been paid to the surviving spouse if such amount 
will become payable to the surviving spouse upon such 
child reaching majority (or other designated event per-
mitted under regulations). 

(G) TREATMENT OF INCIDENTAL DEATH BENEFIT DISTRIBU-
TIONS.—For purposes of this title, any distribution re-
quired under the incidental death benefit requirements of 
this subsection shall be treated as a distribution required 
under this paragraph. 

(H) SPECIAL RULES FOR CERTAIN DEFINED CONTRIBUTION 
PLANS.—In the case of a defined contribution plan, if an 
employee dies before the distribution of the employee’s en-
tire interest— 

(i) IN GENERAL.—Except in the case of a beneficiary 
who is not a designated beneficiary, subparagraph 
(B)(ii)— 

(I) shall be applied by substituting ‘‘10 years’’ 
for ‘‘5 years’’, and 

(II) shall apply whether or not distributions of 
the employee’s interests have begun in accordance 
with subparagraph (A). 

(ii) EXCEPTION FOR ELIGIBLE DESIGNATED BENE-
FICIARIES.—Subparagraph (B)(iii) shall apply only in 
the case of an eligible designated beneficiary. 

(iii) RULES UPON DEATH OF ELIGIBLE DESIGNATED 
BENEFICIARY.—If an eligible designated beneficiary 
dies before the portion of the employee’s interest to 
which this subparagraph applies is entirely distrib-
uted, the exception under clause (ii) shall not apply to 
any beneficiary of such eligible designated beneficiary 
and the remainder of such portion shall be distributed 
within 10 years after the death of such eligible des-
ignated beneficiary. 

(iv) SPECIAL RULE IN CASE OF CERTAIN TRUSTS FOR 
DISABLED OR CHRONICALLY ILL BENEFICIARIES.—In the 
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case of an applicable multi-beneficiary trust, if under 
the terms of the trust— 

(I) it is to be divided immediately upon the 
death of the employee into separate trusts for 
each beneficiary, or 

(II) no individual (other than a eligible des-
ignated beneficiary described in subclause (III) or 
(IV) of subparagraph (E)(ii)) has any right to the 
employee’s interest in the plan until the death of 
all such eligible designated beneficiaries with re-
spect to the trust, 

for purposes of a trust described in subclause (I), clause (ii) 
shall be applied separately with respect to the portion of 
the employee’s interest that is payable to any eligible des-
ignated beneficiary described in subclause (III) or (IV) of 
subparagraph (E)(ii); and, for purposes of a trust described 
in subclause (II), subparagraph (B)(iii) shall apply to the 
distribution of the employee’s interest and any beneficiary 
who is not such an eligible designated beneficiary shall be 
treated as a beneficiary of the eligible designated bene-
ficiary upon the death of such eligible designated bene-
ficiary. 

(v) APPLICABLE MULTI-BENEFICIARY TRUST.—For pur-
poses of this subparagraph, the term ‘‘applicable 
multi-beneficiary trust’’ means a trust— 

(I) which has more than one beneficiary, 
(II) all of the beneficiaries of which are treated 

as designated beneficiaries for purposes of deter-
mining the distribution period pursuant to this 
paragraph, and 

(III) at least one of the beneficiaries of which is 
an eligible designated beneficiary described in 
subclause (III) or (IV) of subparagraph (E)(ii). 

(vi) APPLICATION TO CERTAIN ELIGIBLE RETIREMENT 
PLANS.—For purposes of applying the provisions of 
this subparagraph in determining amounts required to 
be distributed pursuant to this paragraph, all eligible 
retirement plans (as defined in section 402(c)(8)(B), 
other than a defined benefit plan described in clause 
(iv) or (v) thereof or a qualified trust which is a part 
of a defined benefit plan) shall be treated as a defined 
contribution plan. 

(I) TEMPORARY WAIVER OF MINIMUM REQUIRED DISTRIBU-
TION.— 

(i) IN GENERAL.—The requirements of this para-
graph shall not apply for calendar year 2020 to— 

(I) a defined contribution plan which is de-
scribed in this subsection or in section 403(a) or 
403(b), 

(II) a defined contribution plan which is an eli-
gible deferred compensation plan described in sec-
tion 457(b) but only if such plan is maintained by 
an employer described in section 457(e)(1)(A), or 

(III) an individual retirement plan. 
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(ii) SPECIAL RULE FOR REQUIRED BEGINNING DATES IN 
2020.—Clause (i) shall apply to any distribution which 
is required to be made in calendar year 2020 by rea-
son of— 

(I) a required beginning date occurring in such 
calendar year, and 

(II) such distribution not having been made be-
fore January 1, 2020. 

(iii) SPECIAL RULES REGARDING WAIVER PERIOD.—For 
purposes of this paragraph— 

(I) the required beginning date with respect to 
any individual shall be determined without regard 
to this subparagraph for purposes of applying this 
paragraph for calendar years after 2020, and 

(II) if clause (ii) of subparagraph (B) applies, the 
5-year period described in such clause shall be de-
termined without regard to calendar year 2020. 

(10) OTHER REQUIREMENTS.— 
(A) PLANS BENEFITING OWNER-EMPLOYEES.—In the case 

of any plan which provides contributions or benefits for 
employees some or all of whom are owner-employees (as 
defined in subsection (c)(3)), a trust forming part of such 
plan shall constitute a qualified trust under this section 
only if the requirements of subsection (d) are also met. 

(B) TOP-HEAVY PLANS.— 
(i) IN GENERAL.—In the case of any top-heavy plan, 

a trust forming part of such plan shall constitute a 
qualified trust under this section only if the require-
ments of section 416 are met. 

(ii) PLANS WHICH MAY BECOME TOP-HEAVY.—Except 
to the extent provided in regulations, a trust forming 
part of a plan (whether or not a top-heavy plan) shall 
constitute a qualified trust under this section only if 
such plan contains provisions— 

(I) which will take effect if such plan becomes a 
top-heavy plan, and 

(II) which meet the requirements of section 416. 
(iii) EXEMPTION FOR GOVERNMENTAL PLANS.—This 

subparagraph shall not apply to any governmental 
plan. 

(11) REQUIREMENT OF JOINT AND SURVIVOR ANNUITY AND 
PRERETIREMENT SURVIVOR ANNUITY.— 

(A) IN GENERAL.—In the case of any plan to which this 
paragraph applies, except as provided in section 417, a 
trust forming part of such plan shall not constitute a 
qualified trust under this section unless— 

(i) in the case of a vested participant who does not 
die before the annuity starting date, the accrued ben-
efit payable to such participant is provided in the form 
of a qualified joint and survivor annuity, and 

(ii) in the case of a vested participant who dies be-
fore the annuity starting date and who has a surviving 
spouse, a qualified preretirement survivor annuity is 
provided to the surviving spouse of such participant. 
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(B) PLANS TO WHICH PARAGRAPH APPLIES.—This para-
graph shall apply to— 

(i) any defined benefit plan, 
(ii) any defined contribution plan which is subject to 

the funding standards of section 412, and 
(iii) any participant under any other defined con-

tribution plan unless— 
(I) such plan provides that the participant’s 

nonforfeitable accrued benefit (reduced by any se-
curity interest held by the plan by reason of a 
loan outstanding to such participant) is payable in 
full, on the death of the participant, to the partici-
pant’s surviving spouse (or, if there is no sur-
viving spouse or the surviving spouse consents in 
the manner required under section 417(a)(2), to a 
designated beneficiary), 

(II) such participant does not elect a payment of 
benefits in the form of a life annuity, and 

(III) with respect to such participant, such plan 
is not a direct or indirect transferee (in a transfer 
after December 31, 1984) of a plan which is de-
scribed in clause (i) or (ii) or to which this clause 
applied with respect to the participant. 

Clause (iii)(III) shall apply only with respect to the trans-
ferred assets (and income therefrom) if the plan separately 
accounts for such assets and any income therefrom. 

(C) EXCEPTION FOR CERTAIN ESOP BENEFITS.— 
(i) IN GENERAL.—In the case of— 

(I) a tax credit employee stock ownership plan 
(as defined in section 409(a)), or 

(II) an employee stock ownership plan (as de-
fined in section 4975(e)(7)), 

subparagraph (A) shall not apply to that portion of the em-
ployee’s accrued benefit to which the requirements of sec-
tion 409(h) apply. 

(ii) NONFORFEITABLE BENEFIT MUST BE PAID IN FULL, 
ETC.—In the case of any participant, clause (i) shall 
apply only if the requirements of subclauses (I), (II), 
and (III) of subparagraph (B)(iii) are met with respect 
to such participant. 

(D) SPECIAL RULE WHERE PARTICIPANT AND SPOUSE MAR-
RIED LESS THAN 1 YEAR.—A plan shall not be treated as 
failing to meet the requirements of subparagraphs (B)(iii) 
or (C) merely because the plan provides that benefits will 
not be payable to the surviving spouse of the participant 
unless the participant and such spouse had been married 
throughout the 1-year period ending on the earlier of the 
participant’s annuity starting date or the date of the par-
ticipant’s death. 

(E) EXCEPTION FOR PLANS DESCRIBED IN SECTION 404(C).— 
This paragraph shall not apply to a plan which the Sec-
retary has determined is a plan described in section 404(c) 
(or a continuation thereof) in which participation is sub-
stantially limited to individuals who, before January 1, 
1976, ceased employment covered by the plan. 
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(F) CROSS REFERENCE.—For— 
(i) provisions under which participants may elect to 

waive the requirements of this paragraph, and 
(ii) other definitions and special rules for purposes of 

this paragraph, 
see section 417. 

(12) A trust shall not constitute a qualified trust under this 
section unless the plan of which such trust is a part provides 
that in the case of any merger or consolidation with, or trans-
fer of assets or liabilities to, any other plan after September 2, 
1974, each participant in the plan would (if the plan then ter-
minated) receive a benefit immediately after the merger, con-
solidation, or transfer which is equal to or greater than the 
benefit he would have been entitled to receive immediately be-
fore the merger, consolidation, or transfer (if the plan had then 
terminated). The preceding sentence does not apply to any 
multiemployer plan with respect to any transaction to the ex-
tent that participants either before or after the transaction are 
covered under a multiemployer plan to which title IV of the 
Employee Retirement Income Security Act of 1974 applies. 

(13) ASSIGNMENT AND ALIENATION.— 
(A) IN GENERAL.—A trust shall not constitute a qualified 

trust under this section unless the plan of which such 
trust is a part provides that benefits provided under the 
plan may not be assigned or alienated. For purposes of the 
preceding sentence, there shall not be taken into account 
any voluntary and revocable assignment of not to exceed 
10 percent of any benefit payment made by any partici-
pant who is receiving benefits under the plan unless the 
assignment or alienation is made for purposes of defraying 
plan administration costs. For purposes of this paragraph 
a loan made to a participant or beneficiary shall not be 
treated as an assignment or alienation if such loan is se-
cured by the participant’s accrued nonforfeitable benefit 
and is exempt from the tax imposed by section 4975 (relat-
ing to tax on prohibited transactions) by reason of section 
4975(d)(1). This paragraph shall take effect on January 1, 
1976 and shall not apply to assignments which were irrev-
ocable on September 2, 1974. 

(B) SPECIAL RULES FOR DOMESTIC RELATIONS ORDERS.— 
Subparagraph (A) shall apply to the creation, assignment, 
or recognition of a right to any benefit payable with re-
spect to a participant pursuant to a domestic relations 
order, except that subparagraph (A) shall not apply if the 
order is determined to be a qualified domestic relations 
order. 

(C) SPECIAL RULE FOR CERTAIN JUDGMENTS AND SETTLE-
MENTS.—Subparagraph (A) shall not apply to any offset of 
a participant’s benefits provided under a plan against an 
amount that the participant is ordered or required to pay 
to the plan if— 

(i) the order or requirement to pay arises— 
(I) under a judgment of conviction for a crime 

involving such plan, 
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(II) under a civil judgment (including a consent 
order or decree) entered by a court in an action 
brought in connection with a violation (or alleged 
violation) of part 4 of subtitle B of title I of the 
Employee Retirement Income Security Act of 
1974, or 

(III) pursuant to a settlement agreement be-
tween the Secretary of Labor and the participant, 
or a settlement agreement between the Pension 
Benefit Guaranty Corporation and the participant, 
in connection with a violation (or alleged violation) 
of part 4 of such subtitle by a fiduciary or any 
other person, 

(ii) the judgment, order, decree, or settlement agree-
ment expressly provides for the offset of all or part of 
the amount ordered or required to be paid to the plan 
against the participant’s benefits provided under the 
plan, and 

(iii) in a case in which the survivor annuity require-
ments of section 401(a)(11) apply with respect to dis-
tributions from the plan to the participant, if the par-
ticipant has a spouse at the time at which the offset 
is to be made— 

(I) either such spouse has consented in writing 
to such offset and such consent is witnessed by a 
notary public or representative of the plan (or it 
is established to the satisfaction of a plan rep-
resentative that such consent may not be obtained 
by reason of circumstances described in section 
417(a)(2)(B)), or an election to waive the right of 
the spouse to either a qualified joint and survivor 
annuity or a qualified preretirement survivor an-
nuity is in effect in accordance with the require-
ments of section 417(a), 

(II) such spouse is ordered or required in such 
judgment, order, decree, or settlement to pay an 
amount to the plan in connection with a violation 
of part 4 of such subtitle, or 

(III) in such judgment, order, decree, or settle-
ment, such spouse retains the right to receive the 
survivor annuity under a qualified joint and sur-
vivor annuity provided pursuant to section 
401(a)(11)(A)(i) and under a qualified preretire-
ment survivor annuity provided pursuant to sec-
tion 401(a)(11)(A)(ii), determined in accordance 
with subparagraph (D). 

A plan shall not be treated as failing to meet the require-
ments of this subsection, subsection (k), section 403(b), or 
section 409(d) solely by reason of an offset described in 
this subparagraph. 

(D) SURVIVOR ANNUITY.— 
(i) IN GENERAL.—The survivor annuity described in 

subparagraph (C)(iii)(III) shall be determined as if— 
(I) the participant terminated employment on 

the date of the offset, 
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(II) there was no offset, 
(III) the plan permitted commencement of bene-

fits only on or after normal retirement age, 
(IV) the plan provided only the minimum-re-

quired qualified joint and survivor annuity, and 
(V) the amount of the qualified preretirement 

survivor annuity under the plan is equal to the 
amount of the survivor annuity payable under the 
minimum-required qualified joint and survivor an-
nuity. 

(ii) DEFINITION.—For purposes of this subparagraph, 
the term ‘‘minimum-required qualified joint and sur-
vivor annuity’’ means the qualified joint and survivor 
annuity which is the actuarial equivalent of the par-
ticipant’s accrued benefit (within the meaning of sec-
tion 411(a)(7)) and under which the survivor annuity 
is 50 percent of the amount of the annuity which is 
payable during the joint lives of the participant and 
the spouse. 

(14) A trust shall not constitute a qualified trust under this 
section unless the plan of which such trust is a part provides 
that, unless the participant otherwise elects, the payment of 
benefits under the plan to the participant will begin not later 
than the 60th day after the latest of the close of the plan year 
in which— 

(A) the date on which the participant attains the earlier 
of age 65 or the normal retirement age specified under the 
plan, 

(B) occurs the 10th anniversary of the year in which the 
participant commenced participation in the plan, or 

(C) the participant terminates his service with the em-
ployer. 

In the case of a plan which provides for the payment of an 
early retirement benefit, a trust forming a part of such plan 
shall not constitute a qualified trust under this section unless 
a participant who satisfied the service requirements for such 
early retirement benefit, but separated from the service (with 
any nonforfeitable right to an accrued benefit) before satisfying 
the age requirement for such early retirement benefit, is enti-
tled upon satisfaction of such age requirement to receive a ben-
efit not less than the benefit to which he would be entitled at 
the normal retirement age, actuarially, reduced under regula-
tions prescribed by the Secretary. 

(15) A trust shall not constitute a qualified trust under this 
section unless under the plan of which such trust is a part— 

(A) in the case of a participant or beneficiary who is re-
ceiving benefits under such plan, or 

(B) in the case of a participant who is separated from 
the service and who has nonforfeitable rights to benefits, 

such benefits are not decreased by reason of any increase in 
the benefit levels payable under title II of the Social Security 
Act or any increase in the wage base under such title II, if 
such increase takes place after September 2, 1974, or (if later) 
the earlier of the date of first receipt of such benefits or the 
date of such separation, as the case may be. 
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(16) A trust shall not constitute a qualified trust under this 
section if the plan of which such trust is a part provides for 
benefits or contributions which exceed the limitations of sec-
tion 415. 

(17) COMPENSATION LIMIT.— 
(A) IN GENERAL.—A trust shall not constitute a qualified 

trust under this section unless, under the plan of which 
such trust is a part, the annual compensation of each em-
ployee taken into account under the plan for any year does 
not exceed $200,000. 

(B) COST-OF-LIVING ADJUSTMENT.—The Secretary shall 
adjust annually the $200,000 amount in subparagraph (A) 
for increases in the cost-of-living at the same time and in 
the same manner as adjustments under section 415(d); ex-
cept that the base period shall be the calendar quarter be-
ginning July 1, 2001, and any increase which is not a mul-
tiple of $5,000 shall be rounded to the next lowest multiple 
of $5,000. 

(19) A trust shall not constitute a qualified trust under this 
section if under the plan of which such trust is a part any part 
of a participant’s accrued benefit derived from employer con-
tributions (whether or not otherwise nonforfeitable), is forfeit-
able solely because of withdrawal by such participant of any 
amount attributable to the benefit derived from contributions 
made by such participant. The preceding sentence shall not 
apply to the accrued benefit of any participant unless, at the 
time of such withdrawal, such participant has a nonforfeitable 
right to at least 50 percent of such accrued benefit (as deter-
mined under section 411). The first sentence of this paragraph 
shall not apply to the extent that an accrued benefit is per-
mitted to be forfeited in accordance with section 
411(a)(3)(D)(iii) (relating to proportional forfeitures of benefits 
accrued before September 2, 1974, in the event of withdrawal 
of certain mandatory contributions). 

(20) A trust forming part of a pension plan shall not be treat-
ed as failing to constitute a qualified trust under this section 
merely because the pension plan of which such trust is a part 
makes 1 or more distributions within 1 taxable year to a dis-
tributee on account of a termination of the plan of which the 
trust is a part, or in the case of a profit-sharing or stock bonus 
plan, a complete discontinuance of contributions under such 
plan. This paragraph shall not apply to a defined benefit plan 
unless the employer maintaining such plan files a notice with 
the Pension Benefit Guaranty Corporation (at the time and in 
the manner prescribed by the Pension Benefit Guaranty Cor-
poration) notifying the Corporation of such payment or dis-
tribution and the Corporation has approved such payment or 
distribution or, within 90 days after the date on which such no-
tice was filed, has failed to disapprove such payment or dis-
tribution. For purposes of this paragraph, rules similar to the 
rules of section 402(a)(6)(B) (as in effect before its repeal by 
section 521 of the Unemployment Compensation Amendments 
of 1992) shall apply. 

(22) If a defined contribution plan (other than a profit-shar-
ing plan)— 
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(A) is established by an employer whose stock is not 
readily tradable on an established market, and 

(B) after acquiring securities of the employer, more than 
10 percent of the total assets of the plan are securities of 
the employer, 

any trust forming part of such plan shall not constitute a 
qualified trust under this section unless the plan meets the re-
quirements of subsection (e) of section 409. The requirements 
of subsection (e) of section 409 shall not apply to any employ-
ees of an employer who are participants in any defined con-
tribution plan established and maintained by such employer if 
the stock of such employer is not readily tradable on an estab-
lished market and the trade or business of such employer con-
sists of publishing on a regular basis a newspaper for general 
circulation. For purposes of the preceding sentence, subsections 
(b), (c), (m), and (o) of section 414 shall not apply except for 
determining whether stock of the employer is not readily 
tradable on an established market. 

(23) A stock bonus plan shall not be treated as meeting the 
requirements of this section unless such plan meets the re-
quirements of subsections (h) and (o) of section 409, except that 
in applying section 409(h) for purposes of this paragraph, the 
term ‘‘employer securities’’ shall include any securities of the 
employer held by the plan. 

(24) Any group trust which otherwise meets the require-
ments of this section shall not be treated as not meeting such 
requirements on account of the participation or inclusion in 
such trust of the moneys of any plan or governmental unit de-
scribed in section 818(a)(6). 

(25) REQUIREMENT THAT ACTUARIAL ASSUMPTIONS BE SPECI-
FIED.—A defined benefit plan shall not be treated as providing 
definitely determinable benefits unless, whenever the amount 
of any benefit is to be determined on the basis of actuarial as-
sumptions, such assumptions are specified in the plan in a way 
which precludes employer discretion. 

(26) ADDITIONAL PARTICIPATION REQUIREMENTS.— 
(A) IN GENERAL.—In the case of a trust which is a part 

of a defined benefit plan, such trust shall not constitute a 
qualified trust under this subsection unless on each day of 
the plan year such trust benefits at least the lesser of— 

(i) 50 employees of the employer, or 
(ii) the greater of— 

(I) 40 percent of all employees of the employer, 
or 

(II) 2 employees (or if there is only 1 employee, 
such employee). 

(B) TREATMENT OF EXCLUDABLE EMPLOYEES.— 
(i) IN GENERAL.—A plan may exclude from consider-

ation under this paragraph employees described in 
paragraphs (3) and (4)(A) of section 410(b). 

(ii) SEPARATE APPLICATION FOR CERTAIN EXCLUDABLE 
EMPLOYEES.—If employees described in section 
410(b)(4)(B) are covered under a plan which meets the 
requirements of subparagraph (A) separately with re-
spect to such employees, such employees may be ex-
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cluded from consideration in determining whether any 
plan of the employer meets such requirements if— 

(I) the benefits for such employees are provided 
under the same plan as benefits for other employ-
ees, 

(II) the benefits provided to such employees are 
not greater than comparable benefits provided to 
other employees under the plan, and 

(III) no highly compensated employee (within 
the meaning of section 414(q)) is included in the 
group of such employees for more than 1 year. 

(C) SPECIAL RULE FOR COLLECTIVE BARGAINING UNITS.— 
Except to the extent provided in regulations, a plan cov-
ering only employees described in section 410(b)(3)(A) may 
exclude from consideration any employees who are not in-
cluded in the unit or units in which the covered employees 
are included. 

(D) PARAGRAPH NOT TO APPLY TO MULTIEMPLOYER 
PLANS.—Except to the extent provided in regulations, this 
paragraph shall not apply to employees in a multiemployer 
plan (within the meaning of section 414(f)) who are cov-
ered by collective bargaining agreements. 

(E) SPECIAL RULE FOR CERTAIN DISPOSITIONS OR ACQUISI-
TIONS.—Rules similar to the rules of section 410(b)(6)(C) 
shall apply for purposes of this paragraph. 

(F) SEPARATE LINES OF BUSINESS.—At the election of the 
employer and with the consent of the Secretary, this para-
graph may be applied separately with respect to each sep-
arate line of business of the employer. For purposes of this 
paragraph, the term ‘‘separate line of business’’ has the 
meaning given such term by section 414(r) (without regard 
to paragraph (2)(A) or (7) thereof). 

(G) EXCEPTION FOR GOVERNMENTAL PLANS.—This para-
graph shall not apply to a governmental plan (within the 
meaning of section 414(d)). 

(H) REGULATIONS.—The Secretary may by regulation 
provide that any separate benefit structure, any separate 
trust, or any other separate arrangement is to be treated 
as a separate plan for purposes of applying this paragraph. 

(I) PROTECTED PARTICIPANTS.— 
(i) IN GENERAL.—A plan shall be deemed to satisfy 

the requirements of subparagraph (A) if— 
(I) the plan is amended— 

(aa) to cease all benefit accruals, or 
(bb) to provide future benefit accruals only 

to a closed class of participants, 
(II) the plan satisfies subparagraph (A) (without 

regard to this subparagraph) as of the effective 
date of the amendment, and 

(III) the amendment was adopted before April 5, 
2017, or the plan is described in clause (ii). 

(ii) PLANS DESCRIBED.—A plan is described in this 
clause if the plan would be described in subsection 
(o)(1)(C), as applied for purposes of subsection 
(o)(1)(B)(iii)(IV) and by treating the effective date of 
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the amendment as the date the class was closed for 
purposes of subsection (o)(1)(C). 

(iii) SPECIAL RULES.—For purposes of clause (i)(II), 
in applying section 410(b)(6)(C), the amendments de-
scribed in clause (i) shall not be treated as a signifi-
cant change in coverage under section 
410(b)(6)(C)(i)(II). 

(iv) SPUN-OFF PLANS.—For purposes of this subpara-
graph, if a portion of a plan described in clause (i) is 
spun off to another employer, the treatment under 
clause (i) of the spun-off plan shall continue with re-
spect to the other employer. 

(27) DETERMINATIONS AS TO PROFIT-SHARING PLANS.— 
(A) CONTRIBUTIONS NEED NOT BE BASED ON PROFITS.— 

The determination of whether the plan under which any 
contributions are made is a profit-sharing plan shall be 
made without regard to current or accumulated profits of 
the employer and without regard to whether the employer 
is a tax-exempt organization. 

(B) PLAN MUST DESIGNATE TYPE.—In the case of a plan 
which is intended to be a money purchase pension plan or 
a profit-sharing plan, a trust forming part of such plan 
shall not constitute a qualified trust under this subsection 
unless the plan designates such intent at such time and in 
such manner as the Secretary may prescribe. 

(28) ADDITIONAL REQUIREMENTS RELATING TO EMPLOYEE 
STOCK OWNERSHIP PLANS.— 

(A) IN GENERAL.—In the case of a trust which is part of 
an employee stock ownership plan (within the meaning of 
section 4975(e)(7)) or a plan which meets the requirements 
of section 409(a), such trust shall not constitute a qualified 
trust under this section unless such plan meets the re-
quirements of subparagraphs (B) and (C). 

(B) DIVERSIFICATION OF INVESTMENTS.— 
(i) IN GENERAL.—A plan meets the requirements of 

this subparagraph if each qualified participant in the 
plan may elect within 90 days after the close of each 
plan year in the qualified election period to direct the 
plan as to the investment of at least 25 percent of the 
participant’s account in the plan (to the extent such 
portion exceeds the amount to which a prior election 
under this subparagraph applies). In the case of the 
election year in which the participant can make his 
last election, the preceding sentence shall be applied 
by substituting ‘‘50 percent’’ for ‘‘25 percent’’. 

(ii) METHOD OF MEETING REQUIREMENTS.—A plan 
shall be treated as meeting the requirements of clause 
(i) if— 

(I) the portion of the participant’s account cov-
ered by the election under clause (i) is distributed 
within 90 days after the period during which the 
election may be made, or 

(II) the plan offers at least 3 investment options 
(not inconsistent with regulations prescribed by 
the Secretary) to each participant making an elec-

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00102 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



103 

tion under clause (i) and within 90 days after the 
period during which the election may be made, 
the plan invests the portion of the participant’s 
account covered by the election in accordance with 
such election. 

(iii) QUALIFIED PARTICIPANT.—For purposes of this 
subparagraph, the term ‘‘qualified participant’’ means 
any employee who has completed at least 10 years of 
participation under the plan and has attained age 55. 

(iv) QUALIFIED ELECTION PERIOD.—For purposes of 
this subparagraph, the term ‘‘qualified election period’’ 
means the 6-plan-year period beginning with the later 
of— 

(I) the 1st plan year in which the individual 
first became a qualified participant, or 

(II) the 1st plan year beginning after December 
31, 1986. 

For purposes of the preceding sentence, an employer may 
elect to treat an individual first becoming a qualified par-
ticipant in the 1st plan year beginning in 1987 as having 
become a participant in the 1st plan year beginning in 
1988. 

(v) EXCEPTION.—This subparagraph shall not apply 
to an applicable defined contribution plan (as defined 
in paragraph (35)(E)). 

(C) USE OF INDEPENDENT APPRAISER.—A plan meets the 
requirements of this subparagraph if all valuations of em-
ployer securities which are not readily tradable on an es-
tablished securities market with respect to activities car-
ried on by the plan are by an independent appraiser. For 
purposes of the preceding sentence, the term ‘‘independent 
appraiser’’ means any appraiser meeting requirements 
similar to the requirements of the regulations prescribed 
under section 170(a)(1). 

(29) BENEFIT LIMITATIONS.—In the case of a defined benefit 
plan (other than a multiemployer plan or a CSEC plan) to 
which the requirements of section 412 apply, the trust of which 
the plan is a part shall not constitute a qualified trust under 
this subsection unless the plan meets the requirements of sec-
tion 436. 

(30) LIMITATIONS ON ELECTIVE DEFERRALS.—In the case of a 
trust which is part of a plan under which elective deferrals 
(within the meaning of section 402(g)(3)) may be made with re-
spect to any individual during a calendar year, such trust shall 
not constitute a qualified trust under this subsection unless 
the plan provides that the amount of such deferrals under such 
plan and all other plans, contracts, or arrangements of an em-
ployer maintaining such plan may not exceed the amount of 
the limitation in effect under section 402(g)(1)(A) for taxable 
years beginning in such calendar year. 

(31) DIRECT TRANSFER OF ELIGIBLE ROLLOVER DISTRIBU-
TIONS.— 

(A) IN GENERAL.—A trust shall not constitute a qualified 
trust under this section unless the plan of which such 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00103 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



104 

trust is a part provides that if the distributee of any eligi-
ble rollover distribution— 

(i) elects to have such distribution paid directly to 
an eligible retirement plan, and 

(ii) specifies the eligible retirement plan to which 
such distribution is to be paid (in such form and at 
such time as the plan administrator may prescribe), 

such distribution shall be made in the form of a direct 
trustee-to-trustee transfer to the eligible retirement plan 
so specified. 

(B) CERTAIN MANDATORY DISTRIBUTIONS.— 
(i) IN GENERAL.—In case of a trust which is part of 

an eligible plan, such trust shall not constitute a 
qualified trust under this section unless the plan of 
which such trust is a part provides that if— 

(I) a distribution described in clause (ii) in ex-
cess of $1,000 is made, and 

(II) the distributee does not make an election 
under subparagraph (A) and does not elect to re-
ceive the distribution directly, 

the plan administrator shall make such transfer to an in-
dividual retirement plan of a designated trustee or issuer 
and shall notify the distributee in writing (either sepa-
rately or as part of the notice under section 402(f)) that the 
distribution may be transferred to another individual re-
tirement plan. 

(ii) ELIGIBLE PLAN.—For purposes of clause (i), the 
term ‘‘eligible plan’’ means a plan which provides that 
any nonforfeitable accrued benefit for which the 
present value (as determined under section 411(a)(11)) 
does not exceed ø$5,000¿ $7,000 shall be immediately 
distributed to the participant. 

(C) LIMITATION.—Subparagraphs (A) and (B) shall apply 
only to the extent that the eligible rollover distribution 
would be includible in gross income if not transferred as 
provided in subparagraph (A) (determined without regard 
to sections 402(c), 403(a)(4), 403(b)(8), and 457(e)(16)). The 
preceding sentence shall not apply to such distribution if 
the plan to which such distribution is transferred— 

(i) is a qualified trust which is part of a plan which 
is a defined contribution plan and agrees to separately 
account for amounts so transferred, including sepa-
rately accounting for the portion of such distribution 
which is includible in gross income and the portion of 
such distribution which is not so includible, or 

(ii) is an eligible retirement plan described in clause 
(i) or (ii) of section 402(c)(8)(B). 

(D) ELIGIBLE ROLLOVER DISTRIBUTION.—For purposes of 
this paragraph, the term ‘‘eligible rollover distribution’’ has 
the meaning given such term by section 402(f)(2)(A). 

(E) ELIGIBLE RETIREMENT PLAN.—For purposes of this 
paragraph, the term ‘‘eligible retirement plan’’ has the 
meaning given such term by section 402(c)(8)(B), except 
that a qualified trust shall be considered an eligible retire-
ment plan only if it is a defined contribution plan, the 
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terms of which permit the acceptance of rollover distribu-
tions. 

(32) TREATMENT OF FAILURE TO MAKE CERTAIN PAYMENTS IF 
PLAN HAS LIQUIDITY SHORTFALL.— 

(A) IN GENERAL.—A trust forming part of a pension plan 
to which section 430(j)(4) or 433(f)(5) applies shall not be 
treated as failing to constitute a qualified trust under this 
section merely because such plan ceases to make any pay-
ment described in subparagraph (B) during any period 
that such plan has a liquidity shortfall (as defined in sec-
tion 430(j)(4) or 433(f)(5)). 

(B) PAYMENTS DESCRIBED.—A payment is described in 
this subparagraph if such payment is— 

(i) any payment, in excess of the monthly amount 
paid under a single life annuity (plus any social secu-
rity supplements described in the last sentence of sec-
tion 411(a)(9)), to a participant or beneficiary whose 
annuity starting date (as defined in section 417(f)(2)) 
occurs during the period referred to in subparagraph 
(A), 

(ii) any payment for the purchase of an irrevocable 
commitment from an insurer to pay benefits, and 

(iii) any other payment specified by the Secretary by 
regulations. 

(C) PERIOD OF SHORTFALL.—For purposes of this para-
graph, a plan has a liquidity shortfall during the period 
that there is an underpayment of an installment under 
section 430(j)(3) or 433(f) by reason of section 430(j)(4)(A) 
or 433(f)(5), respectively. 

(33) PROHIBITION ON BENEFIT INCREASES WHILE SPONSOR IS 
IN BANKRUPTCY.— 

(A) IN GENERAL.—A trust which is part of a plan to 
which this paragraph applies shall not constitute a quali-
fied trust under this section if an amendment to such plan 
is adopted while the employer is a debtor in a case under 
title 11, United States Code, or similar Federal or State 
law, if such amendment increases liabilities of the plan by 
reason of— 

(i) any increase in benefits, 
(ii) any change in the accrual of benefits, or 
(iii) any change in the rate at which benefits become 

nonforfeitable under the plan, 
with respect to employees of the debtor, and such amend-
ment is effective prior to the effective date of such employ-
er’s plan of reorganization. 

(B) EXCEPTIONS.—This paragraph shall not apply to any 
plan amendment if— 

(i) the plan, were such amendment to take effect, 
would have a funding target attainment percentage 
(as defined in section 430(d)(2)) of 100 percent or 
more, 

(ii) the Secretary determines that such amendment 
is reasonable and provides for only de minimis in-
creases in the liabilities of the plan with respect to 
employees of the debtor, 
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(iii) such amendment only repeals an amendment 
described in section 412(d)(2), or 

(iv) such amendment is required as a condition of 
qualification under this part. 

(C) PLANS TO WHICH THIS PARAGRAPH APPLIES.—This 
paragraph shall apply only to plans (other than multiem-
ployer plans or CSEC plans) covered under section 4021 of 
the Employee Retirement Income Security Act of 1974. 

(D) EMPLOYER.—For purposes of this paragraph, the 
term ‘‘employer’’ means the employer referred to in section 
412(b)(1), without regard to section 412(b)(2). 

(34) BENEFITS OF MISSING PARTICIPANTS ON PLAN TERMI-
NATION.—In the case of a plan covered by title IV of the Em-
ployee Retirement Income Security Act of 1974, a trust forming 
part of such plan shall not be treated as failing to constitute 
a qualified trust under this section merely because the pension 
plan of which such trust is a part, upon its termination, trans-
fers benefits of missing participants to the Pension Benefit 
Guaranty Corporation in accordance with section 4050 of such 
Act. 

(35) DIVERSIFICATION REQUIREMENTS FOR CERTAIN DEFINED 
CONTRIBUTION PLANS.— 

(A) IN GENERAL.—A trust which is part of an applicable 
defined contribution plan shall not be treated as a quali-
fied trust unless the plan meets the diversification require-
ments of subparagraphs (B), (C), and (D). 

(B) EMPLOYEE CONTRIBUTIONS AND ELECTIVE DEFERRALS 
INVESTED IN EMPLOYER SECURITIES.—In the case of the 
portion of an applicable individual’s account attributable to 
employee contributions and elective deferrals which is in-
vested in employer securities, a plan meets the require-
ments of this subparagraph if the applicable individual 
may elect to direct the plan to divest any such securities 
and to reinvest an equivalent amount in other investment 
options meeting the requirements of subparagraph (D). 

(C) EMPLOYER CONTRIBUTIONS INVESTED IN EMPLOYER 
SECURITIES.—In the case of the portion of the account at-
tributable to employer contributions other than elective de-
ferrals which is invested in employer securities, a plan 
meets the requirements of this subparagraph if each appli-
cable individual who— 

(i) is a participant who has completed at least 3 
years of service, or 

(ii) is a beneficiary of a participant described in 
clause (i) or of a deceased participant, 

may elect to direct the plan to divest any such securities 
and to reinvest an equivalent amount in other investment 
options meeting the requirements of subparagraph (D). 

(D) INVESTMENT OPTIONS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if the plan offers not less than 3 invest-
ment options, other than employer securities, to which 
an applicable individual may direct the proceeds from 
the divestment of employer securities pursuant to this 
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paragraph, each of which is diversified and has mate-
rially different risk and return characteristics. 

(ii) TREATMENT OF CERTAIN RESTRICTIONS AND CON-
DITIONS.— 

(I) TIME FOR MAKING INVESTMENT CHOICES.—A 
plan shall not be treated as failing to meet the re-
quirements of this subparagraph merely because 
the plan limits the time for divestment and rein-
vestment to periodic, reasonable opportunities oc-
curring no less frequently than quarterly. 

(II) CERTAIN RESTRICTIONS AND CONDITIONS NOT 
ALLOWED.—Except as provided in regulations, a 
plan shall not meet the requirements of this sub-
paragraph if the plan imposes restrictions or con-
ditions with respect to the investment of employer 
securities which are not imposed on the invest-
ment of other assets of the plan. This subclause 
shall not apply to any restrictions or conditions 
imposed by reason of the application of securities 
laws. 

(E) APPLICABLE DEFINED CONTRIBUTION PLAN.—For pur-
poses of this paragraph— 

(i) IN GENERAL.—The term ‘‘applicable defined con-
tribution plan’’ means any defined contribution plan 
which holds any publicly traded employer securities. 

(ii) EXCEPTION FOR CERTAIN ESOPS.—Such term does 
not include an employee stock ownership plan if— 

(I) there are no contributions to such plan (or 
earnings thereunder) which are held within such 
plan and are subject to subsection (k) or (m), and 

(II) such plan is a separate plan for purposes of 
section 414(l) with respect to any other defined 
benefit plan or defined contribution plan main-
tained by the same employer or employers. 

(iii) EXCEPTION FOR ONE PARTICIPANT PLANS.—Such 
term does not include a one-participant retirement 
plan. 

(iv) ONE-PARTICIPANT RETIREMENT PLAN.—For pur-
poses of clause (iii), the term ‘‘one-participant retire-
ment plan’’ means a retirement plan that on the first 
day of the plan year— 

(I) covered only one individual (or the individual 
and the individual’s spouse) and the individual (or 
the individual and the individual’s spouse) owned 
100 percent of the plan sponsor (whether or not 
incorporated), or 

(II) covered only one or more partners (or part-
ners and their spouses) in the plan sponsor. 

(F) CERTAIN PLANS TREATED AS HOLDING PUBLICLY TRAD-
ED EMPLOYER SECURITIES.— 

(i) IN GENERAL.—Except as provided in regulations 
or in clause (ii), a plan holding employer securities 
which are not publicly traded employer securities shall 
be treated as holding publicly traded employer securi-
ties if any employer corporation, or any member of a 
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controlled group of corporations which includes such 
employer corporation, has issued a class of stock which 
is a publicly traded employer security. 

(ii) EXCEPTION FOR CERTAIN CONTROLLED GROUPS 
WITH PUBLICLY TRADED SECURITIES.—Clause (i) shall 
not apply to a plan if— 

(I) no employer corporation, or parent corpora-
tion of an employer corporation, has issued any 
publicly traded employer security, and 

(II) no employer corporation, or parent corpora-
tion of an employer corporation, has issued any 
special class of stock which grants particular 
rights to, or bears particular risks for, the holder 
or issuer with respect to any corporation described 
in clause (i) which has issued any publicly traded 
employer security. 

(iii) DEFINITIONS.—For purposes of this subpara-
graph, the term— 

(I) ‘‘controlled group of corporations’’ has the 
meaning given such term by section 1563(a), ex-
cept that ‘‘50 percent’’ shall be substituted for ‘‘80 
percent’’ each place it appears, 

(II) ‘‘employer corporation’’ means a corporation 
which is an employer maintaining the plan, and 

(III) ‘‘parent corporation’’ has the meaning given 
such term by section 424(e). 

(G) OTHER DEFINITIONS.—For purposes of this para-
graph— 

(i) APPLICABLE INDIVIDUAL.—The term ‘‘applicable 
individual’’ means— 

(I) any participant in the plan, and 
(II) any beneficiary who has an account under 

the plan with respect to which the beneficiary is 
entitled to exercise the rights of a participant. 

(ii) ELECTIVE DEFERRAL.—The term ‘‘elective defer-
ral’’ means an employer contribution described in sec-
tion 402(g)(3)(A). 

(iii) EMPLOYER SECURITY.—The term ‘‘employer secu-
rity’’ has the meaning given such term by section 
407(d)(1) of the Employee Retirement Income Security 
Act of 1974. 

(iv) EMPLOYEE STOCK OWNERSHIP PLAN.—The term 
‘‘employee stock ownership plan’’ has the meaning 
given such term by section 4975(e)(7). 

(v) PUBLICLY TRADED EMPLOYER SECURITIES.—The 
term ‘‘publicly traded employer securities’’ means em-
ployer securities which are readily tradable on an es-
tablished securities market. 

(vi) YEAR OF SERVICE.—The term ‘‘year of service’’ 
has the meaning given such term by section 411(a)(5). 

(H) TRANSITION RULE FOR SECURITIES ATTRIBUTABLE TO 
EMPLOYER CONTRIBUTIONS.— 

(i) RULES PHASED IN OVER 3 YEARS.— 
(I) IN GENERAL.—In the case of the portion of an 

account to which subparagraph (C) applies and 
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which consists of employer securities acquired in 
a plan year beginning before January 1, 2007, 
subparagraph (C) shall only apply to the applica-
ble percentage of such securities. This subpara-
graph shall be applied separately with respect to 
each class of securities. 

(II) EXCEPTION FOR CERTAIN PARTICIPANTS AGED 
55 OR OVER.—Subclause (I) shall not apply to an 
applicable individual who is a participant who has 
attained age 55 and completed at least 3 years of 
service before the first plan year beginning after 
December 31, 2005. 

(ii) APPLICABLE PERCENTAGE.—For purposes of 
clause (i), the applicable percentage shall be deter-
mined as follows: 

(36) DISTRIBUTIONS DURING WORKING RETIREMENT.— 
(A) IN GENERAL.—A trust forming part of a pension plan 

shall not be treated as failing to constitute a qualified 
trust under this section solely because the plan provides 
that a distribution may be made from such trust to an em-
ployee who has attained age 591/2 and who is not sepa-
rated from employment at the time of such distribution. 

(B) CERTAIN EMPLOYEES IN THE BUILDING AND CON-
STRUCTION INDUSTRY.—Subparagraph (A) shall be applied 
by substituting ‘‘age 55’’ for ‘‘age 591/2’’ in the case of a 
multiemployer plan described in section 4203(b)(1)(B)(i) of 
the Employee Retirement Income Security Act of 1974, 
with respect to individuals who were participants in such 
plan on or before April 30, 2013, if— 

(i) the trust to which subparagraph (A) applies was 
in existence before January 1, 1970, and 

(ii) before December 31, 2011, at a time when the 
plan provided that distributions may be made to an 
employee who has attained age 55 and who is not sep-
arated from employment at the time of such distribu-
tion, the plan received at least 1 written determina-
tion from the Internal Revenue Service that the trust 
to which subparagraph (A) applies constituted a quali-
fied trust under this section. 

(37) DEATH BENEFITS UNDER USERRA-QUALIFIED ACTIVE MILI-
TARY SERVICE.—A trust shall not constitute a qualified trust 
unless the plan provides that, in the case of a participant who 
dies while performing qualified military service (as defined in 
section 414(u)), the survivors of the participant are entitled to 
any additional benefits (other than benefit accruals relating to 
the period of qualified military service) provided under the 
plan had the participant resumed and then terminated employ-
ment on account of death. 

(38) PORTABILITY OF LIFETIME INCOME.— 
(A) IN GENERAL.—Except as may be otherwise provided 

by regulations, a trust forming part of a defined contribu-
tion plan shall not be treated as failing to constitute a 
qualified trust under this section solely by reason of allow-
ing— 
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(i) qualified distributions of a lifetime income invest-
ment, or 

(ii) distributions of a lifetime income investment in 
the form of a qualified plan distribution annuity con-
tract, 

on or after the date that is 90 days prior to the date on 
which such lifetime income investment is no longer author-
ized to be held as an investment option under the plan. 

(B) DEFINITIONS.—For purposes of this subsection— 
(i) the term ‘‘qualified distribution’’ means a direct 

trustee-to-trustee transfer described in paragraph 
(31)(A) to an eligible retirement plan (as defined in 
section 402(c)(8)(B)), 

(ii) the term ‘‘lifetime income investment’’ means an 
investment option which is designed to provide an em-
ployee with election rights— 

(I) which are not uniformly available with re-
spect to other investment options under the plan, 
and 

(II) which are to a lifetime income feature avail-
able through a contract or other arrangement of-
fered under the plan (or under another eligible re-
tirement plan (as so defined), if paid by means of 
a direct trustee-to-trustee transfer described in 
paragraph (31)(A) to such other eligible retirement 
plan), 

(iii) the term ‘‘lifetime income feature’’ means— 
(I) a feature which guarantees a minimum level 

of income annually (or more frequently) for at 
least the remainder of the life of the employee or 
the joint lives of the employee and the employee’s 
designated beneficiary, or 

(II) an annuity payable on behalf of the em-
ployee under which payments are made in sub-
stantially equal periodic payments (not less fre-
quently than annually) over the life of the em-
ployee or the joint lives of the employee and the 
employee’s designated beneficiary, and 

(iv) the term ‘‘qualified plan distribution annuity 
contract’’ means an annuity contract purchased for a 
participant and distributed to the participant by a 
plan or contract described in subparagraph (B) of sec-
tion 402(c)(8) (without regard to clauses (i) and (ii) 
thereof). 

Paragraphs (11), (12), (13), (14), (15), (19), and (20) shall apply only 
in the case of a plan to which section 411 (relating to minimum 
vesting standards) applies without regard to subsection (e)(2) of 
such section. 

(b) CERTAIN PLAN AMENDMENTS.— 
(1) CERTAIN RETROACTIVE CHANGES IN PLAN.—A stock bonus, 

pension, profit-sharing, or annuity plan shall be considered as 
satisfying the requirements of subsection (a) for the period be-
ginning with the date on which it was put into effect, or for 
the period beginning with the earlier of the date on which 
there was adopted or put into effect any amendment which 
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caused the plan to fail to satisfy such requirements, and end-
ing with the time prescribed by law for filing the return of the 
employer for his taxable year in which such plan or amend-
ment was adopted (including extensions thereof) or such later 
time as the Secretary may designate, if all provisions of the 
plan which are necessary to satisfy such requirements are in 
effect by the end of such period and have been made effective 
for all purposes for the whole of such period. 

(2) ADOPTION OF PLAN.—If an employer adopts a stock bonus, 
pension, profit-sharing, or annuity plan after the close of a tax-
able year but before the time prescribed by law for filing the 
return of the employer for the taxable year (including exten-
sions thereof), the employer may elect to treat the plan as hav-
ing been adopted as of the last day of the taxable year. 

(c) DEFINITIONS AND RULES RELATING TO SELF-EMPLOYED INDIVID-
UALS AND OWNER-EMPLOYEES.—For purposes of this section— 

(1) SELF-EMPLOYED INDIVIDUAL TREATED AS EMPLOYEE.— 
(A) IN GENERAL.—The term ‘‘employee’’ includes, for any 

taxable year, an individual who is a self-employed indi-
vidual for such taxable year. 

(B) SELF-EMPLOYED INDIVIDUAL.—The term ‘‘self-em-
ployed individual’’ means, with respect to any taxable year, 
an individual who has earned income (as defined in para-
graph (2)) for such taxable year. To the extent provided in 
regulations prescribed by the Secretary, such term also in-
cludes, for any taxable year— 

(i) an individual who would be a self-employed indi-
vidual within the meaning of the preceding sentence 
but for the fact that the trade or business carried on 
by such individual did not have net profits for the tax-
able year, and 

(ii) an individual who has been a self-employed indi-
vidual within the meaning of the preceding sentence 
for any prior taxable year. 

(2) EARNED INCOME.— 
(A) IN GENERAL.—The term ‘‘earned income’’ means the 

net earnings from self-employment (as defined in section 
1402(a)), but such net earnings shall be determined— 

(i) only with respect to a trade or business in which 
personal services of the taxpayer are a material in-
come-producing factor, 

(ii) without regard to paragraphs (4) and (5) of sec-
tion 1402(c), 

(iii) in the case of any individual who is treated as 
an employee under subparagraph (A), (C), or (D) of 
section 3121(d)(3), without regard to section 1402(c)(2), 

(iv) without regard to items which are not included 
in gross income for purposes of this chapter, and the 
deductions properly allocable to or chargeable against 
such items, 

(v) with regard to the deductions allowed by section 
404 to the taxpayer, and 

(vi) with regard to the deduction allowed to the tax-
payer by section 164(f). 
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For purposes of this subparagraph, section 1402, as in ef-
fect for a taxable year ending on December 31, 1962, shall 
be treated as having been in effect for all taxable years 
ending before such date. For purposes of this part only 
(other than sections 419 and 419A), this subparagraph 
shall be applied as if the term ‘‘trade or business’’ for pur-
poses of section 1402 included service described in section 
1402(c)(6). 

(C) INCOME FROM DISPOSITION OF CERTAIN PROPERTY.— 
For purposes of this section, the term ‘‘earned income’’ in-
cludes gains (other than any gain which is treated under 
any provision of this chapter as gain from the sale or ex-
change of a capital asset) and net earnings derived from 
the sale or other disposition of, the transfer of any interest 
in, or the licensing of the use of property (other than good 
will) by an individual whose personal efforts created such 
property. 

(3) OWNER-EMPLOYEE.—The term ‘‘owner-employee’’ means 
an employee who— 

(A) owns the entire interest in an unincorporated trade 
or business, or 

(B) in the case of a partnership, is a partner who owns 
more than 10 percent of either the capital interest or the 
profits interest in such partnership. 

To the extent provided in regulations prescribed by the Sec-
retary, such term also means an individual who has been an 
owner-employee within the meaning of the preceding sentence. 

(4) EMPLOYER.—An individual who owns the entire interest 
in an unincorporated trade or business shall be treated as his 
own employer. A partnership shall be treated as the employer 
of each partner who is an employee within the meaning of 
paragraph (1). 

(5) CONTRIBUTIONS ON BEHALF OF OWNER-EMPLOYEES.—The 
term ‘‘contribution on behalf of an owner-employee’’ includes, 
except as the context otherwise requires, a contribution under 
a plan— 

(A) by the employer for an owner-employee, and 
(B) by an owner-employee as an employee. 

(6) SPECIAL RULE FOR CERTAIN FISHERMEN.—For purposes of 
this subsection, the term ‘‘self-employed individual’’ includes 
an individual described in section 3121(b)(20) (relating to cer-
tain fishermen). 

(d) CONTRIBUTION LIMIT ON OWNER-EMPLOYEES.—A trust forming 
part of a pension or profit-sharing plan which provides contribu-
tions or benefits for employees some or all of whom are owner-em-
ployees shall constitute a qualified trust under this section only if, 
in addition to meeting the requirements of subsection (a), the plan 
provides that contributions on behalf of any owner-employee may 
be made only with respect to the earned income of such owner-em-
ployee which is derived from the trade or business with respect to 
which such plan is established. 

(f) CERTAIN CUSTODIAL ACCOUNTS AND CONTRACTS.—For purposes 
of this title, a custodial account, an annuity contract, or a contract 
(other than a life, health or accident, property, casualty, or liability 
insurance contract) issued by an insurance company qualified to do 
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business in a State shall be treated as a qualified trust under this 
section if— 

(1) the custodial account or contract would, except for the 
fact that it is not a trust, constitute a qualified trust under this 
section, and 

(2) in the case of a custodial account the assets thereof are 
held by a bank (as defined in section 408(n)) or another person 
who demonstrates, to the satisfaction of the Secretary, that the 
manner in which he will hold the assets will be consistent with 
the requirements of this section. 

For purposes of this title, in the case of a custodial account or con-
tract treated as a qualified trust under this section by reason of 
this subsection, the person holding the assets of such account or 
holding such contract shall be treated as the trustee thereof. 

(g) ANNUITY DEFINED.—For purposes of this section and sections 
402, 403, and 404, the term ‘‘annuity’’ includes a face-amount cer-
tificate, as defined in section 2(a)(15) of the Investment Company 
Act of 1940 (15 U.S.C., sec. 80a–2); but does not include any con-
tract or certificate issued after December 31, 1962, which is trans-
ferable, if any person other than the trustee of a trust described 
in section 401(a) which is exempt from tax under section 501(a) is 
the owner of such contract or certificate. 

(h) MEDICAL, ETC., BENEFITS FOR RETIRED EMPLOYEES AND THEIR 
SPOUSES AND DEPENDENTS.—Under regulations prescribed by the 
Secretary, and subject to the provisions of section 420, a pension 
or annuity plan may provide for the payment of benefits for sick-
ness, accident, hospitalization, and medical expenses of retired em-
ployees, their spouses and their dependents, but only if— 

(1) such benefits are subordinate to the retirement benefits 
provided by the plan, 

(2) a separate account is established and maintained for such 
benefits, 

(3) the employer’s contributions to such separate account are 
reasonable and ascertainable, 

(4) it is impossible, at any time prior to the satisfaction of 
all liabilities under the plan to provide such benefits, for any 
part of the corpus or income of such separate account to be 
(within the taxable year or thereafter) used for, or diverted to, 
any purpose other than the providing of such benefits, 

(5) notwithstanding the provisions of subsection (a)(2), upon 
the satisfaction of all liabilities under the plan to provide such 
benefits, any amount remaining in such separate account 
must, under the terms of the plan, be returned to the em-
ployer, and 

(6) in the case of an employee who is a key employee, a sepa-
rate account is established and maintained for such benefits 
payable to such employee (and his spouse and dependents) and 
such benefits (to the extent attributable to plan years begin-
ning after March 31, 1984, for which the employee is a key em-
ployee) are only payable to such employee (and his spouse and 
dependents) from such separate account. 

For purposes of paragraph (6), the term ‘‘key employee’’ means any 
employee, who at any time during the plan year or any preceding 
plan year during which contributions were made on behalf of such 
employee, is or was a key employee as defined in section 416(i). In 
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no event shall the requirements of paragraph (1) be treated as met 
if the aggregate actual contributions for medical benefits, when 
added to actual contributions for life insurance protection under 
the plan, exceed 25 percent of the total actual contributions to the 
plan (other than contributions to fund past service credits) after 
the date on which the account is established. For purposes of this 
subsection, the term ‘‘dependent’’ shall include any individual who 
is a child (as defined in section 152(f)(1)) of a retired employee who 
as of the end of the calendar year has not attained age 27. 

(i) CERTAIN UNION-NEGOTIATED PENSION PLANS.—In the case of a 
trust forming part of a pension plan which has been determined by 
the Secretary to constitute a qualified trust under subsection (a) 
and to be exempt from taxation under section 501(a) for a period 
beginning after contributions were first made to or for such trust, 
if it is shown to the satisfaction of the Secretary that— 

(1) such trust was created pursuant to a collective bar-
gaining agreement between employee representatives and one 
or more employers, 

(2) any disbursements of contributions, made to or for such 
trust before the time as of which the Secretary determined 
that the trust constituted a qualified trust, substantially com-
plied with the terms of the trust, and the plan of which the 
trust is a part, as subsequently qualified, and 

(3) before the time as of which the Secretary determined that 
the trust constitutes a qualified trust, the contributions to or 
for such trust were not used in a manner which would jeop-
ardize the interests of its beneficiaries, 

then such trust shall be considered as having constituted a quali-
fied trust under subsection (a) and as having been exempt from 
taxation under section 501(a) for the period beginning on the date 
on which contributions were first made to or for such trust and 
ending on the date such trust first constituted (without regard to 
this subsection) a qualified trust under subsection (a). 

(k) CASH OR DEFERRED ARRANGEMENTS.— 
(1) GENERAL RULE.—A profit-sharing or stock bonus plan, a 

pre-ERISA money purchase plan, or a rural cooperative plan 
shall not be considered as not satisfying the requirements of 
subsection (a) merely because the plan includes a qualified 
cash or deferred arrangement. 

(2) QUALIFIED CASH OR DEFERRED ARRANGEMENT.—A quali-
fied cash or deferred arrangement is any arrangement which 
is part of a profit-sharing or stock bonus plan, a pre-ERISA 
money purchase plan, or a rural cooperative plan which meets 
the requirements of subsection (a)— 

(A) under which a covered employee may elect to have 
the employer make payments as contributions to a trust 
under the plan on behalf of the employee, or to the em-
ployee directly in cash; 

(B) under which amounts held by the trust which are at-
tributable to employer contributions made pursuant to the 
employee’s election— 

(i) may not be distributable to participants or other 
beneficiaries earlier than— 

(I) severance from employment, death, or dis-
ability, 
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(II) an event described in paragraph (10), 
(III) in the case of a profit-sharing or stock 

bonus plan, the attainment of age 591/2, 
(IV) subject to the provisions of paragraph (14), 

upon hardship of the employee, 
(V) in the case of a qualified reservist distribu-

tion (as defined in section 72(t)(2)(G)(iii)), the date 
on which a period referred to in subclause (III) of 
such section begins, or 

(VI) except as may be otherwise provided by 
regulations, with respect to amounts invested in a 
lifetime income investment (as defined in sub-
section (a)(38)(B)(ii)), the date that is 90 days 
prior to the date that such lifetime income invest-
ment may no longer be held as an investment op-
tion under the arrangement, 

(ii) will not be distributable merely by reason of the 
completion of a stated period of participation or the 
lapse of a fixed number of years, and 

(iii) except as may be otherwise provided by regula-
tions, in the case of amounts described in clause 
(i)(VI), will be distributed only in the form of a quali-
fied distribution (as defined in subsection (a)(38)(B)(i)) 
or a qualified plan distribution annuity contract (as 
defined in subsection (a)(38)(B)(iv)), 

(C) which provides that an employee’s right to his ac-
crued benefit derived from employer contributions made to 
the trust pursuant to his election is nonforfeitable, and 

(D) which does not require, as a condition of participa-
tion in the arrangement, that an employee complete a pe-
riod of service with the employer (or employers) maintain-
ing the plan extending beyond the close of the earlier of— 

(i) the period permitted under section 410(a)(1) (de-
termined without regard to subparagraph (B)(i) there-
of), or 

(ii) subject to the provisions of paragraph (15), the 
first period of 3 consecutive 12-month periods during 
each of which the employee has at least 500 hours of 
service. 

(3) APPLICATION OF PARTICIPATION AND DISCRIMINATION 
STANDARDS.— 

(A) A cash or deferred arrangement shall not be treated 
as a qualified cash or deferred arrangement unless— 

(i) those employees eligible to benefit under the ar-
rangement satisfy the provisions of section 410(b)(1), 
and 

(ii) the actual deferral percentage for eligible highly 
compensated employees (as defined in paragraph (5)) 
for the plan year bears a relationship to the actual de-
ferral percentage for all other eligible employees for 
the preceding plan year which meets either of the fol-
lowing tests: 

(I) The actual deferral percentage for the group 
of eligible highly compensated employees is not 
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more than the actual deferral percentage of all 
other eligible employees multiplied by 1.25. 

(II) The excess of the actual deferral percentage 
for the group of eligible highly compensated em-
ployees over that of all other eligible employees is 
not more than 2 percentage points, and the actual 
deferral percentage for the group of eligible highly 
compensated employees is not more than the ac-
tual deferral percentage of all other eligible em-
ployees multiplied by 2. 

If 2 or more plans which include cash or deferred arrange-
ments are considered as 1 plan for purposes of section 
401(a)(4) or 410(b), the cash or deferred arrangements in-
cluded in such plans shall be treated as 1 arrangement for 
purposes of this subparagraph. 
If any highly compensated employee is a participant under 
2 or more cash or deferred arrangements of the employer, 
for purposes of determining the deferral percentage with 
respect to such employee, all such cash or deferred ar-
rangements shall be treated as 1 cash or deferred arrange-
ment. An arrangement may apply clause (ii) by using the 
plan year rather than the preceding plan year if the em-
ployer so elects, except that if such an election is made, it 
may not be changed except as provided by the Secretary. 

(B) For purposes of subparagraph (A), the actual deferral 
percentage for a specified group of employees for a plan 
year shall be the average of the ratios (calculated sepa-
rately for each employee in such group) of— 

(i) the amount of employer contributions actually 
paid over to the trust on behalf of each such employee 
for such plan year, to 

(ii) the employee’s compensation for such plan year. 
(C) A cash or deferred arrangement shall be treated as 

meeting the requirements of subsection (a)(4) with respect 
to contributions if the requirements of subparagraph (A)(ii) 
are met. 

(D) For purposes of subparagraph (B), the employer con-
tributions on behalf of any employee— 

(i) shall include any employer contributions made 
pursuant to the employee’s election under paragraph 
(2), and 

(ii) under such rules as the Secretary may prescribe, 
may, at the election of the employer, include— 

(I) matching contributions (as defined in 
401(m)(4)(A)) which meet the requirements of 
paragraph (2)(B) and (C), and 

(II) qualified nonelective contributions (within 
the meaning of section 401(m)(4)(C)). 

(E) For purposes of this paragraph, in the case of the 
first plan year of any plan (other than a successor plan), 
the amount taken into account as the actual deferral per-
centage of nonhighly compensated employees for the pre-
ceding plan year shall be— 

(i) 3 percent, or 
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(ii) if the employer makes an election under this 
subclause, the actual deferral percentage of nonhighly 
compensated employees determined for such first plan 
year. 

(F) SPECIAL RULE FOR EARLY PARTICIPATION.—If an em-
ployer elects to apply section 410(b)(4)(B) in determining 
whether a cash or deferred arrangement meets the re-
quirements of subparagraph (A)(i), the employer may, in 
determining whether the arrangement meets the require-
ments of subparagraph (A)(ii), exclude from consideration 
all eligible employees (other than highly compensated em-
ployees) who have not met the minimum age and service 
requirements of section 410(a)(1)(A). 

(G) GOVERNMENTAL PLAN.—A governmental plan (within 
the meaning of section 414(d)) shall be treated as meeting 
the requirements of this paragraph. 

(4) OTHER REQUIREMENTS.— 
(A) BENEFITS (OTHER THAN MATCHING CONTRIBUTIONS) 

MUST NOT BE CONTINGENT ON ELECTION TO DEFER.—A cash 
or deferred arrangement of any employer shall not be 
treated as a qualified cash or deferred arrangement if any 
other benefit (other than a de minimis financial incentive) 
is conditioned (directly or indirectly) on the employee elect-
ing to have the employer make or not make contributions 
under the arrangement in lieu of receiving cash. The pre-
ceding sentence shall not apply to any matching contribu-
tion (as defined in section 401(m)) made by reason of such 
an election. 

(B) ELIGIBILITY OF STATE AND LOCAL GOVERNMENTS AND 
TAX-EXEMPT ORGANIZATIONS.— 

(i) TAX-EXEMPTS ELIGIBLE.—Except as provided in 
clause (ii), any organization exempt from tax under 
this subtitle may include a qualified cash or deferred 
arrangement as part of a plan maintained by it. 

(ii) GOVERNMENTS INELIGIBLE.—A cash or deferred 
arrangement shall not be treated as a qualified cash 
or deferred arrangement if it is part of a plan main-
tained by a State or local government or political sub-
division thereof, or any agency or instrumentality 
thereof. This clause shall not apply to a rural coopera-
tive plan or to a plan of an employer described in 
clause (iii). 

(iii) TREATMENT OF INDIAN TRIBAL GOVERNMENTS.— 
An employer which is an Indian tribal government (as 
defined in section 7701(a)(40)), a subdivision of an In-
dian tribal government (determined in accordance 
with section 7871(d)), an agency or instrumentality of 
an Indian tribal government or subdivision thereof, or 
a corporation chartered under Federal, State, or tribal 
law which is owned in whole or in part by any of the 
foregoing may include a qualified cash or deferred ar-
rangement as part of a plan maintained by the em-
ployer. 

(C) COORDINATION WITH OTHER PLANS.—Except as pro-
vided in section 401(m), any employer contribution made 
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pursuant to an employee’s election under a qualified cash 
or deferred arrangement shall not be taken into account 
for purposes of determining whether any other plan meets 
the requirements of section 401(a) or 410(b). This subpara-
graph shall not apply for purposes of determining whether 
a plan meets the average benefit requirement of section 
410(b)(2)(A)(ii). 

(5) HIGHLY COMPENSATED EMPLOYEE.—For purposes of this 
subsection, the term ‘‘highly compensated employee’’ has the 
meaning given such term by section 414(q). 

(6) PRE-ERISA MONEY PURCHASE PLAN.—For purposes of this 
subsection, the term ‘‘pre-ERISA money purchase plan’’ means 
a pension plan— 

(A) which is a defined contribution plan (as defined in 
section 414(i)), 

(B) which was in existence on June 27, 1974, and which, 
on such date, included a salary reduction arrangement, 
and 

(C) under which neither the employee contributions nor 
the employer contributions may exceed the levels provided 
for by the contribution formula in effect under the plan on 
such date. 

(7) RURAL COOPERATIVE PLAN.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘rural cooperative plan’’ 
means any pension plan— 

(i) which is a defined contribution plan (as defined 
in section 414(i)), and 

(ii) which is established and maintained by a rural 
cooperative. 

(B) RURAL COOPERATIVE DEFINED.—For purposes of sub-
paragraph (A), the term ‘‘rural cooperative’’ means— 

(i) any organization which— 
(I) is engaged primarily in providing electric 

service on a mutual or cooperative basis, or 
(II) is engaged primarily in providing electric 

service to the public in its area of service and 
which is exempt from tax under this subtitle or 
which is a State or local government (or an agency 
or instrumentality thereof), other than a munici-
pality (or an agency or instrumentality thereof), 

(ii) any organization described in paragraph (4) or 
(6) of section 501(c) and at least 80 percent of the 
members of which are organizations described in 
clause (i), 

(iii) a cooperative telephone company described in 
section 501(c)(12), 

(iv) any organization which— 
(I) is a mutual irrigation or ditch company de-

scribed in section 501(c)(12) (without regard to the 
85 percent requirement thereof), or 

(II) is a district organized under the laws of a 
State as a municipal corporation for the purpose 
of irrigation, water conservation, or drainage, and 
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(v) an organization which is a national association of 
organizations described in clause (i), (ii),, (iii), or (iv). 

(C) SPECIAL RULE FOR CERTAIN DISTRIBUTIONS.—A rural 
cooperative plan which includes a qualified cash or de-
ferred arrangement shall not be treated as violating the 
requirements of section 401(a) or of paragraph (2) merely 
by reason of a hardship distribution or a distribution to a 
participant after attainment of age 591/2. For purposes of 
this section, the term ‘‘hardship distribution’’ means a dis-
tribution described in paragraph (2)(B)(i)(IV) (without re-
gard to the limitation of its application to profit-sharing or 
stock bonus plans). 

(8) ARRANGEMENT NOT DISQUALIFIED IF EXCESS CONTRIBU-
TIONS DISTRIBUTED.— 

(A) IN GENERAL.—A cash or deferred arrangement shall 
not be treated as failing to meet the requirements of 
clause (ii) of paragraph (3)(A) for any plan year if, before 
the close of the following plan year— 

(i) the amount of the excess contributions for such 
plan year (and any income allocable to such contribu-
tions through the end of such year) is distributed, or 

(ii) to the extent provided in regulations, the em-
ployee elects to treat the amount of the excess con-
tributions as an amount distributed to the employee 
and then contributed by the employee to the plan. 

Any distribution of excess contributions (and income) may 
be made without regard to any other provision of law. 

(B) EXCESS CONTRIBUTIONS.—For purposes of subpara-
graph (A), the term ‘‘excess contributions’’ means, with re-
spect to any plan year, the excess of— 

(i) the aggregate amount of employer contributions 
actually paid over to the trust on behalf of highly com-
pensated employees for such plan year, over 

(ii) the maximum amount of such contributions per-
mitted under the limitations of clause (ii) of paragraph 
(3)(A) (determined by reducing contributions made on 
behalf of highly compensated employees in order of the 
actual deferral percentages beginning with the highest 
of such percentages). 

(C) METHOD OF DISTRIBUTING EXCESS CONTRIBUTIONS.— 
Any distribution of the excess contributions for any plan 
year shall be made to highly compensated employees on 
the basis of the amount of contributions by, or on behalf 
of, each of such employees. 

(D) ADDITIONAL TAX UNDER SECTION 72(T) NOT TO 
APPLY.—No tax shall be imposed under section 72(t) on 
any amount required to be distributed under this para-
graph. 

(E) TREATMENT OF MATCHING CONTRIBUTIONS FORFEITED 
BY REASON OF EXCESS DEFERRAL OR CONTRIBUTION OR PER-
MISSIBLE WITHDRAWAL.—For purposes of paragraph (2)(C), 
a matching contribution (within the meaning of subsection 
(m)) shall not be treated as forfeitable merely because such 
contribution is forfeitable if the contribution to which the 
matching contribution relates is treated as an excess con-

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00119 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



120 

tribution under subparagraph (B), an excess deferral 
under section 402(g)(2)(A), a permissible withdrawal under 
section 414(w), or an excess aggregate contribution under 
section 401(m)(6)(B). 

(F) CROSS REFERENCE.—For excise tax on certain excess 
contributions, see section 4979. 

(9) COMPENSATION.—For purposes of this subsection, the 
term ‘‘compensation’’ has the meaning given such term by sec-
tion 414(s). 

(10) DISTRIBUTIONS UPON TERMINATION OF PLAN.— 
(A) IN GENERAL.—An event described in this subpara-

graph is the termination of the plan without establishment 
or maintenance of another defined contribution plan (other 
than an employee stock ownership plan as defined in sec-
tion 4975(e)(7)). 

(B) DISTRIBUTIONS MUST BE LUMP SUM DISTRIBUTIONS.— 
(i) IN GENERAL.—A termination shall not be treated 

as described in subparagraph (A) with respect to any 
employee unless the employee receives a lump sum 
distribution by reason of the termination. 

(ii) LUMP-SUM DISTRIBUTION.—For purposes of this 
subparagraph, the term ‘‘lump-sum distribution’’ has 
the meaning given such term by section 402(e)(4)(D) 
(without regard to subclauses (I), (II), (III), and (IV) of 
clause (i) thereof). Such term includes a distribution of 
an annuity contract from— 

(I) a trust which forms a part of a plan de-
scribed in section 401(a) and which is exempt 
from tax under section 501(a), or 

(II) an annuity plan described in section 403(a). 
(11) ADOPTION OF SIMPLE PLAN TO MEET NONDISCRIMINATION 

TESTS.— 
(A) IN GENERAL.—A cash or deferred arrangement main-

tained by an eligible employer shall be treated as meeting 
the requirements of paragraph (3)(A)(ii) if such arrange-
ment meets— 

(i) the contribution requirements of subparagraph 
(B), 

(ii) the exclusive plan requirements of subparagraph 
(C), and 

(iii) the vesting requirements of section 408(p)(3). 
(B) CONTRIBUTION REQUIREMENTS.— 

(i) IN GENERAL.—The requirements of this subpara-
graph are met if, under the arrangement— 

(I) an employee may elect to have the employer 
make elective contributions for the year on behalf 
of the employee to a trust under the plan in an 
amount which is expressed as a percentage of 
compensation of the employee but which in no 
event exceeds the amount in effect under section 
408(p)(2)(A)(ii), 

(II) the employer is required to make a match-
ing contribution to the trust for the year in an 
amount equal to so much of the amount the em-
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ployee elects under subclause (I) as does not ex-
ceed 3 percent of compensation for the year, and 

(III) no other contributions may be made other 
than contributions described in subclause (I) or 
(II). 

(ii) EMPLOYER MAY ELECT 2-PERCENT NONELECTIVE 
CONTRIBUTION.—An employer shall be treated as meet-
ing the requirements of clause (i)(II) for any year if, in 
lieu of the contributions described in such clause, the 
employer elects (pursuant to the terms of the arrange-
ment) to make nonelective contributions of 2 percent 
of compensation for each employee who is eligible to 
participate in the arrangement and who has at least 
$5,000 of compensation from the employer for the 
year. If an employer makes an election under this sub-
paragraph for any year, the employer shall notify em-
ployees of such election within a reasonable period of 
time before the 60th day before the beginning of such 
year. 

(iii) ADMINISTRATIVE REQUIREMENTS.— 
(I) IN GENERAL.—Rules similar to the rules of 

subparagraphs (B) and (C) of section 408(p)(5) 
shall apply for purposes of this subparagraph. 

(II) NOTICE OF ELECTION PERIOD.—The require-
ments of this subparagraph shall not be treated as 
met with respect to any year unless the employer 
notifies each employee eligible to participate, 
within a reasonable period of time before the 60th 
day before the beginning of such year (and, for the 
first year the employee is so eligible, the 60th day 
before the first day such employee is so eligible), 
of the rules similar to the rules of section 
408(p)(5)(C) which apply by reason of subclause 
(I). 

(C) EXCLUSIVE PLAN REQUIREMENT.—The requirements 
of this subparagraph are met for any year to which this 
paragraph applies if no contributions were made, or bene-
fits were accrued, for services during such year under any 
qualified plan of the employer on behalf of any employee 
eligible to participate in the cash or deferred arrangement, 
other than contributions described in subparagraph (B). 

(D) DEFINITIONS AND SPECIAL RULE.— 
(i) DEFINITIONS.—For purposes of this paragraph, 

any term used in this paragraph which is also used in 
section 408(p) shall have the meaning given such term 
by such section. 

(ii) COORDINATION WITH TOP-HEAVY RULES.—A plan 
meeting the requirements of this paragraph for any 
year shall not be treated as a top-heavy plan under 
section 416 for such year if such plan allows only con-
tributions required under this paragraph. 

(12) ALTERNATIVE METHODS OF MEETING NONDISCRIMINATION 
REQUIREMENTS.— 
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(A) IN GENERAL.—A cash or deferred arrangement shall 
be treated as meeting the requirements of paragraph 
(3)(A)(ii) if such arrangement— 

(i) meets the contribution requirements of subpara-
graph (B) and the notice requirements of subpara-
graph (D), or 

(ii) meets the contribution requirements of subpara-
graph (C). 

(B) MATCHING CONTRIBUTIONS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if, under the arrangement, the em-
ployer makes matching contributions on behalf of each 
employee who is not a highly compensated employee 
in an amount equal to— 

(I) 100 percent of the elective contributions of 
the employee to the extent such elective contribu-
tions do not exceed 3 percent of the employee’s 
compensation, and 

(II) 50 percent of the elective contributions of 
the employee to the extent that such elective con-
tributions exceed 3 percent but do not exceed 5 
percent of the employee’s compensation. 

(ii) RATE FOR HIGHLY COMPENSATED EMPLOYEES.— 
The requirements of this subparagraph are not met if, 
under the arrangement, the rate of matching contribu-
tion with respect to any elective contribution of a high-
ly compensated employee at any rate of elective con-
tribution is greater than that with respect to an em-
ployee who is not a highly compensated employee. 

(iii) ALTERNATIVE PLAN DESIGNS.—If the rate of any 
matching contribution with respect to any rate of elec-
tive contribution is not equal to the percentage re-
quired under clause (i), an arrangement shall not be 
treated as failing to meet the requirements of clause 
(i) if— 

(I) the rate of an employer’s matching contribu-
tion does not increase as an employee’s rate of 
elective contributions increase, and 

(II) the aggregate amount of matching contribu-
tions at such rate of elective contribution is at 
least equal to the aggregate amount of matching 
contributions which would be made if matching 
contributions were made on the basis of the per-
centages described in clause (i). 

(C) NONELECTIVE CONTRIBUTIONS.—The requirements of 
this subparagraph are met if, under the arrangement, the 
employer is required, without regard to whether the em-
ployee makes an elective contribution or employee con-
tribution, to make a contribution to a defined contribution 
plan on behalf of each employee who is not a highly com-
pensated employee and who is eligible to participate in the 
arrangement in an amount equal to at least 3 percent of 
the employee’s compensation. 

(D) NOTICE REQUIREMENT.—An arrangement meets the 
requirements of this paragraph if, under the arrangement, 
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each employee eligible to participate is, within a reason-
able period before any year, given written notice of the em-
ployee’s rights and obligations under the arrangement 
which— 

(i) is sufficiently accurate and comprehensive to ap-
prise the employee of such rights and obligations, and 

(ii) is written in a manner calculated to be under-
stood by the average employee eligible to participate. 

(E) OTHER REQUIREMENTS.— 
(i) WITHDRAWAL AND VESTING RESTRICTIONS.—An ar-

rangement shall not be treated as meeting the re-
quirements of subparagraph (B) or (C) of this para-
graph unless the requirements of subparagraphs (B) 
and (C) of paragraph (2) are met with respect to all 
employer contributions (including matching contribu-
tions) taken into account in determining whether the 
requirements of subparagraphs (B) and (C) of this 
paragraph are met. 

(ii) SOCIAL SECURITY AND SIMILAR CONTRIBUTIONS 
NOT TAKEN INTO ACCOUNT.—An arrangement shall not 
be treated as meeting the requirements of subpara-
graph (B) or (C) unless such requirements are met 
without regard to subsection (l), and, for purposes of 
subsection (l), employer contributions under subpara-
graph (B) or (C) shall not be taken into account. 

(F) TIMING OF PLAN AMENDMENT FOR EMPLOYER MAKING 
NONELECTIVE CONTRIBUTIONS.— 

(i) IN GENERAL.—Except as provided in clause (ii), a 
plan may be amended after the beginning of a plan 
year to provide that the requirements of subparagraph 
(C) shall apply to the arrangement for the plan year, 
but only if the amendment is adopted— 

(I) at any time before the 30th day before the 
close of the plan year, or 

(II) at any time before the last day under para-
graph (8)(A) for distributing excess contributions 
for the plan year. 

(ii) EXCEPTION WHERE PLAN PROVIDED FOR MATCHING 
CONTRIBUTIONS.—Clause (i) shall not apply to any 
plan year if the plan provided at any time during the 
plan year that the requirements of subparagraph (B) 
or paragraph (13)(D)(i)(I) applied to the plan year. 

(iii) 4-PERCENT CONTRIBUTION REQUIREMENT.— 
Clause (i)(II) shall not apply to an arrangement unless 
the amount of the contributions described in subpara-
graph (C) which the employer is required to make 
under the arrangement for the plan year with respect 
to any employee is an amount equal to at least 4 per-
cent of the employee’s compensation. 

(G) OTHER PLANS.—An arrangement shall be treated as 
meeting the requirements under subparagraph (A)(i) if any 
other plan maintained by the employer meets such re-
quirements with respect to employees eligible under the 
arrangement. 
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(13) ALTERNATIVE METHOD FOR AUTOMATIC CONTRIBUTION AR-
RANGEMENTS TO MEET NONDISCRIMINATION REQUIREMENTS.— 

(A) IN GENERAL.—A qualified automatic contribution ar-
rangement shall be treated as meeting the requirements of 
paragraph (3)(A)(ii). 

(B) QUALIFIED AUTOMATIC CONTRIBUTION ARRANGE-
MENT.—For purposes of this paragraph, the term ‘‘qualified 
automatic contribution arrangement’’ means a cash or de-
ferred arrangement— 

(i) which is described in subparagraph (D)(i)(I) and 
meets the applicable requirements of subparagraphs 
(C) through (E), or 

(ii) which is described in subparagraph (D)(i)(II) and 
meets the applicable requirements of subparagraphs 
(C) and (D). 

(C) AUTOMATIC DEFERRAL.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if, under the arrangement, each em-
ployee eligible to participate in the arrangement is 
treated as having elected to have the employer make 
elective contributions in an amount equal to a quali-
fied percentage of compensation. 

(ii) ELECTION OUT.—The election treated as having 
been made under clause (i) shall cease to apply with 
respect to any employee if such employee makes an af-
firmative election— 

(I) to not have such contributions made, or 
(II) to make elective contributions at a level 

specified in such affirmative election. 
(iii) QUALIFIED PERCENTAGE.—For purposes of this 

subparagraph, the term ‘‘qualified percentage’’ means, 
with respect to any employee, any percentage deter-
mined under the arrangement if such percentage is 
applied uniformly, does not exceed 15 percent (10 per-
cent during the period described in subclause (I)), and 
is at least— 

(I) 3 percent during the period ending on the 
last day of the first plan year which begins after 
the date on which the first elective contribution 
described in clause (i) is made with respect to 
such employee, 

(II) 4 percent during the first plan year fol-
lowing the plan year described in subclause (I), 

(III) 5 percent during the second plan year fol-
lowing the plan year described in subclause (I), 
and 

(IV) 6 percent during any subsequent plan year. 
(iv) AUTOMATIC DEFERRAL FOR CURRENT EMPLOYEES 

NOT REQUIRED.—Clause (i) may be applied without 
taking into account any employee who— 

(I) was eligible to participate in the arrange-
ment (or a predecessor arrangement) immediately 
before the date on which such arrangement be-
comes a qualified automatic contribution arrange-
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ment (determined after application of this clause), 
and 

(II) had an election in effect on such date either 
to participate in the arrangement or to not partici-
pate in the arrangement. 

(D) MATCHING OR NONELECTIVE CONTRIBUTIONS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if, under the arrangement, the em-
ployer— 

(I) makes matching contributions on behalf of 
each employee who is not a highly compensated 
employee in an amount equal to the sum of 100 
percent of the elective contributions of the em-
ployee to the extent that such contributions do not 
exceed 1 percent of compensation plus 50 percent 
of so much of such contributions as exceed 1 per-
cent but do not exceed 6 percent of compensation, 
or 

(II) is required, without regard to whether the 
employee makes an elective contribution or em-
ployee contribution, to make a contribution to a 
defined contribution plan on behalf of each em-
ployee who is not a highly compensated employee 
and who is eligible to participate in the arrange-
ment in an amount equal to at least 3 percent of 
the employee’s compensation. 

(ii) APPLICATION OF RULES FOR MATCHING CONTRIBU-
TIONS.—The rules of clauses (ii) and (iii) of paragraph 
(12)(B) shall apply for purposes of clause (i)(I). 

(iii) WITHDRAWAL AND VESTING RESTRICTIONS.—An 
arrangement shall not be treated as meeting the re-
quirements of clause (i) unless, with respect to em-
ployer contributions (including matching contribu-
tions) taken into account in determining whether the 
requirements of clause (i) are met— 

(I) any employee who has completed at least 2 
years of service (within the meaning of section 
411(a)) has a nonforfeitable right to 100 percent of 
the employee’s accrued benefit derived from such 
employer contributions, and 

(II) the requirements of subparagraph (B) of 
paragraph (2) are met with respect to all such em-
ployer contributions. 

(iv) APPLICATION OF CERTAIN OTHER RULES.—The 
rules of subparagraphs (E)(ii) and (F) of paragraph 
(12) shall apply for purposes of subclauses (I) and (II) 
of clause (i). 

(E) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if, within a reasonable period before 
each plan year, each employee eligible to participate in 
the arrangement for such year receives written notice 
of the employee’s rights and obligations under the ar-
rangement which— 
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(I) is sufficiently accurate and comprehensive to 
apprise the employee of such rights and obliga-
tions, and 

(II) is written in a manner calculated to be un-
derstood by the average employee to whom the ar-
rangement applies. 

(ii) TIMING AND CONTENT REQUIREMENTS.—A notice 
shall not be treated as meeting the requirements of 
clause (i) with respect to an employee unless— 

(I) the notice explains the employee’s right 
under the arrangement to elect not to have elec-
tive contributions made on the employee’s behalf 
(or to elect to have such contributions made at a 
different percentage), 

(II) in the case of an arrangement under which 
the employee may elect among 2 or more invest-
ment options, the notice explains how contribu-
tions made under the arrangement will be in-
vested in the absence of any investment election 
by the employee, and 

(III) the employee has a reasonable period of 
time after receipt of the notice described in sub-
clauses (I) and (II) and before the first elective 
contribution is made to make either such election. 

(F) TIMING OF PLAN AMENDMENT FOR EMPLOYER MAKING 
NONELECTIVE CONTRIBUTIONS.— 

(i) IN GENERAL.—Except as provided in clause (ii), a 
plan may be amended after the beginning of a plan 
year to provide that the requirements of subparagraph 
(D)(i)(II) shall apply to the arrangement for the plan 
year, but only if the amendment is adopted— 

(I) at any time before the 30th day before the 
close of the plan year, or 

(II) at any time before the last day under para-
graph (8)(A) for distributing excess contributions 
for the plan year. 

(ii) EXCEPTION WHERE PLAN PROVIDED FOR MATCHING 
CONTRIBUTIONS.—Clause (i) shall not apply to any 
plan year if the plan provided at any time during the 
plan year that the requirements of subparagraph 
(D)(i)(I) or paragraph (12)(B) applied to the plan year. 

(iii) 4-PERCENT CONTRIBUTION REQUIREMENT.— 
Clause (i)(II) shall not apply to an arrangement unless 
the amount of the contributions described in subpara-
graph (D)(i)(II) which the employer is required to 
make under the arrangement for the plan year with 
respect to any employee is an amount equal to at least 
4 percent of the employee’s compensation. 

(14) SPECIAL RULES RELATING TO HARDSHIP WITHDRAWALS.— 
For purposes of paragraph (2)(B)(i)(IV)— 

(A) AMOUNTS WHICH MAY BE WITHDRAWN.—The following 
amounts may be distributed upon hardship of the em-
ployee: 

(i) Contributions to a profit-sharing or stock bonus 
plan to which section 402(e)(3) applies. 
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(ii) Qualified nonelective contributions (as defined in 
subsection (m)(4)(C)). 

(iii) Qualified matching contributions described in 
paragraph (3)(D)(ii)(I). 

(iv) Earnings on any contributions described in 
clause (i), (ii), or (iii). 

(B) NO REQUIREMENT TO TAKE AVAILABLE LOAN.—A dis-
tribution shall not be treated as failing to be made upon 
the hardship of an employee solely because the employee 
does not take any available loan under the plan. 

(15) SPECIAL RULES FOR PARTICIPATION REQUIREMENT FOR 
LONG-TERM, PART-TIME WORKERS.—For purposes of paragraph 
(2)(D)(ii)— 

(A) AGE REQUIREMENT MUST BE MET.—Paragraph 
(2)(D)(ii) shall not apply to an employee unless the em-
ployee has met the requirement of section 410(a)(1)(A)(i) 
by the close of the last of the 12-month periods described 
in such paragraph. 

(B) NONDISCRIMINATION AND TOP-HEAVY RULES NOT TO 
APPLY.— 

(i) NONDISCRIMINATION RULES.—In the case of em-
ployees who are eligible to participate in the arrange-
ment solely by reason of paragraph (2)(D)(ii)— 

(I) notwithstanding subsection (a)(4), an em-
ployer shall not be required to make nonelective 
or matching contributions on behalf of such em-
ployees even if such contributions are made on be-
half of other employees eligible to participate in 
the arrangement, and 

(II) an employer may elect to exclude such em-
ployees from the application of subsection (a)(4), 
paragraphs (3), (12), and (13), subsection (m)(2), 
and section 410(b). 

(ii) TOP-HEAVY RULES.—An employer may elect to 
exclude all employees who are eligible to participate in 
a plan maintained by the employer solely by reason of 
paragraph (2)(D)(ii) from the application of the vesting 
and benefit requirements under subsections (b) and (c) 
of section 416. 

(iii) VESTING.—For purposes of determining whether 
an employee described in clause (i) has a nonforfeit-
able right to employer contributions (other than con-
tributions described in paragraph (3)(D)(i)) under the 
arrangement, each 12-month period for which the em-
ployee has at least 500 hours of service shall be treat-
ed as a year of service, and section 411(a)(6) shall be 
applied by substituting ‘‘at least 500 hours of service’’ 
for ‘‘more than 500 hours of service’’ in subparagraph 
(A) thereof. 

(iv) EMPLOYEES WHO BECOME FULL-TIME EMPLOY-
EES.—This subparagraph (other than clause (iii)) shall 
cease to apply to any employee as of the first plan 
year beginning after the plan year in which the em-
ployee meets the requirements of section 
410(a)(1)(A)(ii) without regard to paragraph (2)(D)(ii). 
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(C) EXCEPTION FOR EMPLOYEES UNDER COLLECTIVELY 
BARGAINED PLANS, ETC..—Paragraph (2)(D)(ii) shall not 
apply to employees described in section 410(b)(3). 

(D) SPECIAL RULES.— 
(i) TIME OF PARTICIPATION.—The rules of section 

410(a)(4) shall apply to an employee eligible to partici-
pate in an arrangement solely by reason of paragraph 
(2)(D)(ii). 

(ii) 12-MONTH PERIODS.—12-month periods shall be 
determined in the same manner as under the last sen-
tence of section 410(a)(3)(A). 

(l) PERMITTED DISPARITY IN PLAN CONTRIBUTIONS OR BENEFITS.— 
(1) IN GENERAL.—The requirements of this subsection are 

met with respect to a plan if— 
(A) in the case of a defined contribution plan, the re-

quirements of paragraph (2) are met, and 
(B) in the case of a defined benefit plan, the require-

ments of paragraph (3) are met. 
(2) DEFINED CONTRIBUTION PLAN.— 

(A) IN GENERAL.—A defined contribution plan meets the 
requirements of this paragraph if the excess contribution 
percentage does not exceed the base contribution percent-
age by more than the lesser of— 

(i) the base contribution percentage, or 
(ii) the greater of— 

(I) 5.7 percentage points, or 
(II) the percentage equal to the portion of the 

rate of tax under section 3111(a) (in effect as of 
the beginning of the year) which is attributable to 
old-age insurance. 

(B) CONTRIBUTION PERCENTAGES.—For purposes of this 
paragraph— 

(i) EXCESS CONTRIBUTION PERCENTAGE.—The term 
‘‘excess contribution percentage’’ means the percentage 
of compensation which is contributed by the employer 
under the plan with respect to that portion of each 
participant’s compensation in excess of the integration 
level. 

(ii) BASE CONTRIBUTION PERCENTAGE.—The term 
‘‘base contribution percentage’’ means the percentage 
of compensation contributed by the employer under 
the plan with respect to that portion of each partici-
pant’s compensation not in excess of the integration 
level. 

(3) DEFINED BENEFIT PLAN.—A defined benefit plan meets 
the requirements of this paragraph if— 

(A) EXCESS PLANS.— 
(i) IN GENERAL.—In the case of a plan other than an 

offset plan— 
(I) the excess benefit percentage does not exceed 

the base benefit percentage by more than the 
maximum excess allowance, 

(II) any optional form of benefit, preretirement 
benefit, actuarial factor, or other benefit or feature 
provided with respect to compensation in excess of 
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the integration level is provided with respect to 
compensation not in excess of such level, and 

(III) benefits are based on average annual com-
pensation. 

(ii) BENEFIT PERCENTAGES.—For purposes of this 
subparagraph, the excess and base benefit percentages 
shall be computed in the same manner as the excess 
and base contribution percentages under paragraph 
(2)(B), except that such determination shall be made 
on the basis of benefits attributable to employer con-
tributions rather than contributions. 

(B) OFFSET PLANS.—In the case of an offset plan, the 
plan provides that— 

(i) a participant’s accrued benefit attributable to em-
ployer contributions (within the meaning of section 
411(c)(1)) may not be reduced (by reason of the offset) 
by more than the maximum offset allowance, and 

(ii) benefits are based on average annual compensa-
tion. 

(4) DEFINITIONS RELATING TO PARAGRAPH (3).—For purposes 
of paragraph (3)— 

(A) MAXIMUM EXCESS ALLOWANCE.—The maximum ex-
cess allowance is equal to— 

(i) in the case of benefits attributable to any year of 
service with the employer taken into account under 
the plan, 3/4 of a percentage point, and 

(ii) in the case of total benefits, 3/4 of a percentage 
point, multiplied by the participant’s years of service 
(not in excess of 35) with the employer taken into ac-
count under the plan. 

In no event shall the maximum excess allowance exceed 
the base benefit percentage. 

(B) MAXIMUM OFFSET ALLOWANCE.—The maximum offset 
allowance is equal to— 

(i) in the case of benefits attributable to any year of 
service with the employer taken into account under 
the plan, 3/4 percent of the participant’s final average 
compensation, and 

(ii) in the case of total benefits, 3/4 percent of the 
participant’s final average compensation, multiplied by 
the participant’s years of service (not in excess of 35) 
with the employer taken into account under the plan. 

In no event shall the maximum offset allowance exceed 50 
percent of the benefit which would have accrued without 
regard to the offset reduction. 

(C) REDUCTIONS.— 
(i) IN GENERAL.—The Secretary shall prescribe regu-

lations requiring the reduction of the 3/4 percentage 
factor under subparagraph (A) or (B)— 

(I) in the case of a plan other than an offset 
plan which has an integration level in excess of 
covered compensation, or 

(II) with respect to any participant in an offset 
plan who has final average compensation in ex-
cess of covered compensation. 
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(ii) BASIS OF REDUCTIONS.—Any reductions under 
clause (i) shall be based on the percentages of com-
pensation replaced by the employer-derived portions of 
primary insurance amounts under the Social Security 
Act for participants with compensation in excess of 
covered compensation. 

(D) OFFSET PLAN.—The term ‘‘offset plan’’ means any 
plan with respect to which the benefit attributable to em-
ployer contributions for each participant is reduced by an 
amount specified in the plan. 

(5) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of 
this subsection— 

(A) INTEGRATION LEVEL.— 
(i) IN GENERAL.—The term ‘‘integration level’’ means 

the amount of compensation specified under the plan 
(by dollar amount or formula) at or below which the 
rate at which contributions or benefits are provided 
(expressed as a percentage) is less than such rate 
above such amount. 

(ii) LIMITATION.—The integration level for any year 
may not exceed the contribution and benefit base in ef-
fect under section 230 of the Social Security Act for 
such year. 

(iii) LEVEL TO APPLY TO ALL PARTICIPANTS.—A plan’s 
integration level shall apply with respect to all partici-
pants in the plan. 

(iv) MULTIPLE INTEGRATION LEVELS.—Under rules 
prescribed by the Secretary, a defined benefit plan 
may specify multiple integration levels. 

(B) COMPENSATION.—The term ‘‘compensation’’ has the 
meaning given such term by section 414(s). 

(C) AVERAGE ANNUAL COMPENSATION.—The term ‘‘aver-
age annual compensation’’ means the participant’s highest 
average annual compensation for— 

(i) any period of at least 3 consecutive years, or 
(ii) if shorter, the participant’s full period of service. 

(D) FINAL AVERAGE COMPENSATION.— 
(i) IN GENERAL.—The term ‘‘final average compensa-

tion’’ means the participant’s average annual com-
pensation for— 

(I) the 3-consecutive year period ending with the 
current year, or 

(II) if shorter, the participant’s full period of 
service. 

(ii) LIMITATION.—A participant’s final average com-
pensation shall be determined by not taking into ac-
count in any year compensation in excess of the con-
tribution and benefit base in effect under section 230 
of the Social Security Act for such year. 

(E) COVERED COMPENSATION.— 
(i) IN GENERAL.—The term ‘‘covered compensation’’ 

means, with respect to an employee, the average of the 
contribution and benefit bases in effect under section 
230 of the Social Security Act for each year in the 35- 
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year period ending with the year in which the em-
ployee attains the social security retirement age. 

(ii) COMPUTATION FOR ANY YEAR.—For purposes of 
clause (i), the determination for any year preceding 
the year in which the employee attains the social secu-
rity retirement age shall be made by assuming that 
there is no increase in the bases described in clause (i) 
after the determination year and before the employee 
attains the social security retirement age. 

(iii) SOCIAL SECURITY RETIREMENT AGE.—For pur-
poses of this subparagraph, the term ‘‘social security 
retirement age’’ has the meaning given such term by 
section 415(b)(8). 

(F) REGULATIONS.—The Secretary shall prescribe such 
regulations as are necessary or appropriate to carry out 
the purposes of this subsection, including— 

(i) in the case of a defined benefit plan which pro-
vides for unreduced benefits commencing before the 
social security retirement age (as defined in section 
415(b)(8)), rules providing for the reduction of the 
maximum excess allowance and the maximum offset 
allowance, and 

(ii) in the case of an employee covered by 2 or more 
plans of the employer which fail to meet the require-
ments of subsection (a)(4) (without regard to this sub-
section), rules preventing the multiple use of the dis-
parity permitted under this subsection with respect to 
any employee. 

For purposes of clause (i), unreduced benefits shall not in-
clude benefits for disability (within the meaning of section 
223(d) of the Social Security Act). 

(6) SPECIAL RULE FOR PLAN MAINTAINED BY RAILROADS.—In 
determining whether a plan which includes employees of a 
railroad employer who are entitled to benefits under the Rail-
road Retirement Act of 1974 meets the requirements of this 
subsection, rules similar to the rules set forth in this sub-
section shall apply. Such rules shall take into account the em-
ployer-derived portion of the employees’ tier 2 railroad retire-
ment benefits and any supplemental annuity under the Rail-
road Retirement Act of 1974. 

(m) NONDISCRIMINATION TEST FOR MATCHING CONTRIBUTIONS AND 
EMPLOYEE CONTRIBUTIONS.— 

(1) IN GENERAL.—A defined contribution plan shall be treat-
ed as meeting the requirements of subsection (a)(4) with re-
spect to the amount of any matching contribution or employee 
contribution for any plan year only if the contribution percent-
age requirement of paragraph (2) of this subsection is met for 
such plan year. 

(2) REQUIREMENTS.— 
(A) CONTRIBUTION PERCENTAGE REQUIREMENT.—A plan 

meets the contribution percentage requirement of this 
paragraph for any plan year only if the contribution per-
centage for eligible highly compensated employees for such 
plan year does not exceed the greater of— 
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(i) 125 percent of such percentage for all other eligi-
ble employees for the preceding plan year, or 

(ii) the lesser of 200 percent of such percentage for 
all other eligible employees for the preceding plan 
year, or such percentage for all other eligible employ-
ees for the preceding plan year plus 2 percentage 
points. 

This subparagraph may be applied by using the plan year 
rather than the preceding plan year if the employer so 
elects, except that if such an election is made, it may not 
be changed except as provided by the Secretary. 

(B) MULTIPLE PLANS TREATED AS A SINGLE PLAN.—If two 
or more plans of an employer to which matching contribu-
tions, employee contributions, or elective deferrals are 
made are treated as one plan for purposes of section 
410(b), such plans shall be treated as one plan for pur-
poses of this subsection. If a highly compensated employee 
participates in two or more plans of an employer to which 
contributions to which this subsection applies are made, 
all such contributions shall be aggregated for purposes of 
this subsection. 

(3) CONTRIBUTION PERCENTAGE.—For purposes of paragraph 
(2), the contribution percentage for a specified group of employ-
ees for a plan year shall be the average of the ratios (cal-
culated separately for each employee in such group) of— 

(A) the sum of the matching contributions and employee 
contributions paid under the plan on behalf of each such 
employee for such plan year, to 

(B) the employee’s compensation (within the meaning of 
section 414(s)) for such plan year. 

Under regulations, an employer may elect to take into account 
(in computing the contribution percentage) elective deferrals 
and qualified nonelective contributions under the plan or any 
other plan of the employer. If matching contributions are taken 
into account for purposes of subsection (k)(3)(A)(ii) for any plan 
year, such contributions shall not be taken into account under 
subparagraph (A) for such year. Rules similar to the rules of 
subsection (k)(3)(E) shall apply for purposes of this subsection. 

(4) DEFINITIONS.—For purposes of this subsection— 
(A) MATCHING CONTRIBUTION.—The term ‘‘matching con-

tribution’’ means— 
(i) any employer contribution made to a defined con-

tribution plan on behalf of an employee on account of 
an employee contribution made by such employee, and 

(ii) any employer contribution made to a defined 
contribution plan on behalf of an employee on account 
of an employee’s elective deferral. 

(B) ELECTIVE DEFERRAL.—The term ‘‘elective deferral’’ 
means any employer contribution described in section 
402(g)(3). 

(C) QUALIFIED NONELECTIVE CONTRIBUTIONS.—The term 
‘‘qualified nonelective contribution’’ means any employer 
contribution (other than a matching contribution) with re-
spect to which— 
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(i) the employee may not elect to have the contribu-
tion paid to the employee in cash instead of being con-
tributed to the plan, and 

(ii) the requirements of subparagraphs (B) and (C) of 
subsection (k)(2) are met. 

(5) EMPLOYEES TAKEN INTO CONSIDERATION.— 
(A) IN GENERAL.—Any employee who is eligible to make 

an employee contribution (or, if the employer takes elective 
contributions into account, elective contributions) or to re-
ceive a matching contribution under the plan being tested 
under paragraph (1) shall be considered an eligible em-
ployee for purposes of this subsection. 

(B) CERTAIN NONPARTICIPANTS.—If an employee con-
tribution is required as a condition of participation in the 
plan, any employee who would be a participant in the plan 
if such employee made such a contribution shall be treated 
as an eligible employee on behalf of whom no employer 
contributions are made. 

(C) SPECIAL RULE FOR EARLY PARTICIPATION.—If an em-
ployer elects to apply section 410(b)(4)(B) in determining 
whether a plan meets the requirements of section 410(b), 
the employer may, in determining whether the plan meets 
the requirements of paragraph (2), exclude from consider-
ation all eligible employees (other than highly com-
pensated employees) who have not met the minimum age 
and service requirements of section 410(a)(1)(A). 

(6) PLAN NOT DISQUALIFIED IF EXCESS AGGREGATE CONTRIBU-
TIONS DISTRIBUTED BEFORE END OF FOLLOWING PLAN YEAR.— 

(A) IN GENERAL.—A plan shall not be treated as failing 
to meet the requirements of paragraph (1) for any plan 
year if, before the close of the following plan year, the 
amount of the excess aggregate contributions for such plan 
year (and any income allocable to such contributions 
through the end of such year) is distributed (or, if forfeit-
able, is forfeited). Such contributions (and such income) 
may be distributed without regard to any other provision 
of law. 

(B) EXCESS AGGREGATE CONTRIBUTIONS.—For purposes of 
subparagraph (A), the term ‘‘excess aggregate contribu-
tions’’ means, with respect to any plan year, the excess 
of— 

(i) the aggregate amount of the matching contribu-
tions and employee contributions (and any qualified 
nonelective contribution or elective contribution taken 
into account in computing the contribution percentage) 
actually made on behalf of highly compensated em-
ployees for such plan year, over 

(ii) the maximum amount of such contributions per-
mitted under the limitations of paragraph (2)(A) (de-
termined by reducing contributions made on behalf of 
highly compensated employees in order of their con-
tribution percentages beginning with the highest of 
such percentages). 

(C) METHOD OF DISTRIBUTING EXCESS AGGREGATE CON-
TRIBUTIONS.—Any distribution of the excess aggregate con-
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tributions for any plan year shall be made to highly com-
pensated employees on the basis of the amount of contribu-
tions on behalf of, or by, each such employee. Forfeitures 
of excess aggregate contributions may not be allocated to 
participants whose contributions are reduced under this 
paragraph. 

(D) COORDINATION WITH SUBSECTION (K) AND 402(G).—The 
determination of the amount of excess aggregate contribu-
tions with respect to a plan shall be made after— 

(i) first determining the excess deferrals (within the 
meaning of section 402(g)), and 

(ii) then determining the excess contributions under 
subsection (k). 

(7) TREATMENT OF DISTRIBUTIONS.— 
(A) ADDITIONAL TAX OF SECTION 72(T) NOT APPLICABLE.— 

No tax shall be imposed under section 72(t) on any amount 
required to be distributed under paragraph (6). 

(B) EXCLUSION OF EMPLOYEE CONTRIBUTIONS.—Any dis-
tribution attributable to employee contributions shall not 
be included in gross income except to the extent attrib-
utable to income on such contributions. 

(8) HIGHLY COMPENSATED EMPLOYEE.—For purposes of this 
subsection, the term ‘‘highly compensated employee’’ has the 
meaning given to such term by section 414(q). 

(9) REGULATIONS.—The Secretary shall prescribe such regu-
lations as may be necessary to carry out the purposes of this 
subsection and subsection (k), including regulations permitting 
appropriate aggregation of plans and contributions. 

(10) ALTERNATIVE METHOD OF SATISFYING TESTS.—A defined 
contribution plan shall be treated as meeting the requirements 
of paragraph (2) with respect to matching contributions if the 
plan— 

(A) meets the contribution requirements of subpara-
graph (B) of subsection (k)(11), 

(B) meets the exclusive plan requirements of subsection 
(k)(11)(C), and 

(C) meets the vesting requirements of section 408(p)(3). 
(11) ADDITIONAL ALTERNATIVE METHOD OF SATISFYING 

TESTS.— 
(A) IN GENERAL.—A defined contribution plan shall be 

treated as meeting the requirements of paragraph (2) with 
respect to matching contributions if the plan— 

(i) meets the contribution requirements of subpara-
graph (B) or (C) of subsection (k)(12), 

(ii) meets the notice requirements of subsection 
(k)(12)(D), and 

(iii) meets the requirements of subparagraph (B). 
(B) LIMITATION ON MATCHING CONTRIBUTIONS.—The re-

quirements of this subparagraph are met if— 
(i) matching contributions on behalf of any employee 

may not be made with respect to an employee’s con-
tributions or elective deferrals in excess of 6 percent of 
the employee’s compensation, 
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(ii) the rate of an employer’s matching contribution 
does not increase as the rate of an employee’s con-
tributions or elective deferrals increase, and 

(iii) the matching contribution with respect to any 
highly compensated employee at any rate of an em-
ployee contribution or rate of elective deferral is not 
greater than that with respect to an employee who is 
not a highly compensated employee. 

(12) ALTERNATIVE METHOD FOR AUTOMATIC CONTRIBUTION AR-
RANGEMENTS.—A defined contribution plan shall be treated as 
meeting the requirements of paragraph (2) with respect to 
matching contributions if the plan— 

(A) is a qualified automatic contribution arrangement 
(as defined in subsection (k)(13)), and 

(B) meets the requirements of paragraph (11)(B). 
(13) CROSS REFERENCE.—For excise tax on certain excess 

contributions, see section 4979. 
(n) COORDINATION WITH QUALIFIED DOMESTIC RELATIONS OR-

DERS.—The Secretary shall prescribe such rules or regulations as 
may be necessary to coordinate the requirements of subsection 
(a)(13)(B) and section 414(p) (and the regulations issued by the Sec-
retary of Labor thereunder) with the other provisions of this chap-
ter. 

(o) SPECIAL RULES FOR APPLYING NONDISCRIMINATION RULES TO 
PROTECT OLDER, LONGER SERVICE AND GRANDFATHERED PARTICI-
PANTS.— 

(1) TESTING OF DEFINED BENEFIT PLANS WITH CLOSED CLASS-
ES OF PARTICIPANTS.— 

(A) BENEFITS, RIGHTS, OR FEATURES PROVIDED TO CLOSED 
CLASSES.—A defined benefit plan which provides benefits, 
rights, or features to a closed class of participants shall not 
fail to satisfy the requirements of subsection (a)(4) by rea-
son of the composition of such closed class or the benefits, 
rights, or features provided to such closed class, if— 

(i) for the plan year as of which the class closes and 
the 2 succeeding plan years, such benefits, rights, and 
features satisfy the requirements of subsection (a)(4) 
(without regard to this subparagraph but taking into 
account the rules of subparagraph (I)), 

(ii) after the date as of which the class was closed, 
any plan amendment which modifies the closed class 
or the benefits, rights, and features provided to such 
closed class does not discriminate significantly in favor 
of highly compensated employees, and 

(iii) the class was closed before April 5, 2017, or the 
plan is described in subparagraph (C). 

(B) AGGREGATE TESTING WITH DEFINED CONTRIBUTION 
PLANS PERMITTED ON A BENEFITS BASIS.— 

(i) IN GENERAL.—For purposes of determining com-
pliance with subsection (a)(4) and section 410(b), a de-
fined benefit plan described in clause (iii) may be ag-
gregated and tested on a benefits basis with 1 or more 
defined contribution plans, including with the portion 
of 1 or more defined contribution plans which— 
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(I) provides matching contributions (as defined 
in subsection (m)(4)(A)), 

(II) provides annuity contracts described in sec-
tion 403(b) which are purchased with matching 
contributions or nonelective contributions, or 

(III) consists of an employee stock ownership 
plan (within the meaning of section 4975(e)(7)) or 
a tax credit employee stock ownership plan (with-
in the meaning of section 409(a)). 

(ii) SPECIAL RULES FOR MATCHING CONTRIBUTIONS.— 
For purposes of clause (i), if a defined benefit plan is 
aggregated with a portion of a defined contribution 
plan providing matching contributions— 

(I) such defined benefit plan must also be aggre-
gated with any portion of such defined contribu-
tion plan which provides elective deferrals de-
scribed in subparagraph (A) or (C) of section 
402(g)(3), and 

(II) such matching contributions shall be treated 
in the same manner as nonelective contributions, 
including for purposes of applying the rules of 
subsection (l). 

(iii) PLANS DESCRIBED.—A defined benefit plan is de-
scribed in this clause if— 

(I) the plan provides benefits to a closed class of 
participants, 

(II) for the plan year as of which the class closes 
and the 2 succeeding plan years, the plan satisfies 
the requirements of section 410(b) and subsection 
(a)(4) (without regard to this subparagraph but 
taking into account the rules of subparagraph (I)), 

(III) after the date as of which the class was 
closed, any plan amendment which modifies the 
closed class or the benefits provided to such closed 
class does not discriminate significantly in favor of 
highly compensated employees, and 

(IV) the class was closed before April 5, 2017, or 
the plan is described in subparagraph (C). 

(C) PLANS DESCRIBED.—A plan is described in this sub-
paragraph if, taking into account any predecessor plan— 

(i) such plan has been in effect for at least 5 years 
as of the date the class is closed, and 

(ii) during the 5-year period preceding the date the 
class is closed, there has not been a substantial in-
crease in the coverage or value of the benefits, rights, 
or features described in subparagraph (A) or in the 
coverage or benefits under the plan described in sub-
paragraph (B)(iii) (whichever is applicable). 

(D) DETERMINATION OF SUBSTANTIAL INCREASE FOR BEN-
EFITS, RIGHTS, AND FEATURES.—In applying subparagraph 
(C)(ii) for purposes of subparagraph (A)(iii), a plan shall be 
treated as having had a substantial increase in coverage or 
value of the benefits, rights, or features described in sub-
paragraph (A) during the applicable 5-year period only if, 
during such period— 
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(i) the number of participants covered by such bene-
fits, rights, or features on the date such period ends 
is more than 50 percent greater than the number of 
such participants on the first day of the plan year in 
which such period began, or 

(ii) such benefits, rights, and features have been 
modified by 1 or more plan amendments in such a way 
that, as of the date the class is closed, the value of 
such benefits, rights, and features to the closed class 
as a whole is substantially greater than the value as 
of the first day of such 5-year period, solely as a result 
of such amendments. 

(E) DETERMINATION OF SUBSTANTIAL INCREASE FOR AG-
GREGATE TESTING ON BENEFITS BASIS.—In applying sub-
paragraph (C)(ii) for purposes of subparagraph (B)(iii)(IV), 
a plan shall be treated as having had a substantial in-
crease in coverage or benefits during the applicable 5-year 
period only if, during such period— 

(i) the number of participants benefitting under the 
plan on the date such period ends is more than 50 per-
cent greater than the number of such participants on 
the first day of the plan year in which such period 
began, or 

(ii) the average benefit provided to such participants 
on the date such period ends is more than 50 percent 
greater than the average benefit provided on the first 
day of the plan year in which such period began. 

(F) CERTAIN EMPLOYEES DISREGARDED.—For purposes of 
subparagraphs (D) and (E), any increase in coverage or 
value or in coverage or benefits, whichever is applicable, 
which is attributable to such coverage and value or cov-
erage and benefits provided to employees— 

(i) who became participants as a result of a merger, 
acquisition, or similar event which occurred during the 
7-year period preceding the date the class is closed, or 

(ii) who became participants by reason of a merger 
of the plan with another plan which had been in effect 
for at least 5 years as of the date of the merger, 

shall be disregarded, except that clause (ii) shall apply for 
purposes of subparagraph (D) only if, under the merger, 
the benefits, rights, or features under 1 plan are con-
formed to the benefits, rights, or features of the other plan 
prospectively. 

(G) RULES RELATING TO AVERAGE BENEFIT.—For pur-
poses of subparagraph (E)— 

(i) the average benefit provided to participants 
under the plan will be treated as having remained the 
same between the 2 dates described in subparagraph 
(E)(ii) if the benefit formula applicable to such partici-
pants has not changed between such dates, and 

(ii) if the benefit formula applicable to 1 or more 
participants under the plan has changed between such 
2 dates, then the average benefit under the plan shall 
be considered to have increased by more than 50 per-
cent only if— 
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(I) the total amount determined under section 
430(b)(1)(A)(i) for all participants benefitting 
under the plan for the plan year in which the 5- 
year period described in subparagraph (E) ends, 
exceeds 

(II) the total amount determined under section 
430(b)(1)(A)(i) for all such participants for such 
plan year, by using the benefit formula in effect 
for each such participant for the first plan year in 
such 5-year period, 

by more than 50 percent. In the case of a CSEC plan (as 
defined in section 414(y)), the normal cost of the plan (as 
determined under section 433(j)(1)(B)) shall be used in lieu 
of the amount determined under section 430(b)(1)(A)(i). 

(H) TREATMENT AS SINGLE PLAN.—For purposes of sub-
paragraphs (E) and (G), a plan described in section 413(c) 
shall be treated as a single plan rather than as separate 
plans maintained by each employer in the plan. 

(I) SPECIAL RULES.—For purposes of subparagraphs 
(A)(i) and (B)(iii)(II), the following rules shall apply: 

(i) In applying section 410(b)(6)(C), the closing of the 
class of participants shall not be treated as a signifi-
cant change in coverage under section 
410(b)(6)(C)(i)(II). 

(ii) 2 or more plans shall not fail to be eligible to be 
aggregated and treated as a single plan solely by rea-
son of having different plan years. 

(iii) Changes in the employee population shall be 
disregarded to the extent attributable to individuals 
who become employees or cease to be employees, after 
the date the class is closed, by reason of a merger, ac-
quisition, divestiture, or similar event. 

(iv) Aggregation and all other testing methodologies 
otherwise applicable under subsection (a)(4) and sec-
tion 410(b) may be taken into account. 

The rule of clause (ii) shall also apply for purposes of de-
termining whether plans to which subparagraph (B)(i) ap-
plies may be aggregated and treated as 1 plan for purposes 
of determining whether such plans meet the requirements 
of subsection (a)(4) and section 410(b). 

(J) SPUN-OFF PLANS.—For purposes of this paragraph, if 
a portion of a defined benefit plan described in subpara-
graph (A) or (B)(iii) is spun off to another employer and 
the spun-off plan continues to satisfy the requirements 
of— 

(i) subparagraph (A)(i) or (B)(iii)(II), whichever is 
applicable, if the original plan was still within the 3- 
year period described in such subparagraph at the 
time of the spin off, and 

(ii) subparagraph (A)(ii) or (B)(iii)(III), whichever is 
applicable, 

the treatment under subparagraph (A) or (B) of the spun- 
off plan shall continue with respect to such other em-
ployer. 

(2) TESTING OF DEFINED CONTRIBUTION PLANS.— 
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(A) TESTING ON A BENEFITS BASIS.—A defined contribu-
tion plan shall be permitted to be tested on a benefits 
basis if— 

(i) such defined contribution plan provides make- 
whole contributions to a closed class of participants 
whose accruals under a defined benefit plan have been 
reduced or eliminated, 

(ii) for the plan year of the defined contribution plan 
as of which the class eligible to receive such make- 
whole contributions closes and the 2 succeeding plan 
years, such closed class of participants satisfies the re-
quirements of section 410(b)(2)(A)(i) (determined by 
applying the rules of paragraph (1)(I)), 

(iii) after the date as of which the class was closed, 
any plan amendment to the defined contribution plan 
which modifies the closed class or the allocations, ben-
efits, rights, and features provided to such closed class 
does not discriminate significantly in favor of highly 
compensated employees, and 

(iv) the class was closed before April 5, 2017, or the 
defined benefit plan under clause (i) is described in 
paragraph (1)(C) (as applied for purposes of paragraph 
(1)(B)(iii)(IV)). 

(B) AGGREGATION WITH PLANS INCLUDING MATCHING CON-
TRIBUTIONS.— 

(i) IN GENERAL.—With respect to 1 or more defined 
contribution plans described in subparagraph (A), for 
purposes of determining compliance with subsection 
(a)(4) and section 410(b), the portion of such plans 
which provides make-whole contributions or other 
nonelective contributions may be aggregated and test-
ed on a benefits basis with the portion of 1 or more 
other defined contribution plans which— 

(I) provides matching contributions (as defined 
in subsection (m)(4)(A)), 

(II) provides annuity contracts described in sec-
tion 403(b) which are purchased with matching 
contributions or nonelective contributions, or 

(III) consists of an employee stock ownership 
plan (within the meaning of section 4975(e)(7)) or 
a tax credit employee stock ownership plan (with-
in the meaning of section 409(a)). 

(ii) SPECIAL RULES FOR MATCHING CONTRIBUTIONS.— 
Rules similar to the rules of paragraph (1)(B)(ii) shall 
apply for purposes of clause (i). 

(C) SPECIAL RULES FOR TESTING DEFINED CONTRIBUTION 
PLAN FEATURES PROVIDING MATCHING CONTRIBUTIONS TO 
CERTAIN OLDER, LONGER SERVICE PARTICIPANTS.—In the 
case of a defined contribution plan which provides benefits, 
rights, or features to a closed class of participants whose 
accruals under a defined benefit plan have been reduced or 
eliminated, the plan shall not fail to satisfy the require-
ments of subsection (a)(4) solely by reason of the composi-
tion of the closed class or the benefits, rights, or features 
provided to such closed class if the defined contribution 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00139 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



140 

plan and defined benefit plan otherwise meet the require-
ments of subparagraph (A) but for the fact that the make- 
whole contributions under the defined contribution plan 
are made in whole or in part through matching contribu-
tions. 

(D) SPUN-OFF PLANS.—For purposes of this paragraph, if 
a portion of a defined contribution plan described in sub-
paragraph (A) or (C) is spun off to another employer, the 
treatment under subparagraph (A) or (C) of the spun-off 
plan shall continue with respect to the other employer if 
such plan continues to comply with the requirements of 
clauses (ii) (if the original plan was still within the 3-year 
period described in such clause at the time of the spin off) 
and (iii) of subparagraph (A), as determined for purposes 
of subparagraph (A) or (C), whichever is applicable. 

(3) DEFINITIONS AND SPECIAL RULE.—For purposes of this 
subsection— 

(A) MAKE-WHOLE CONTRIBUTIONS.—Except as otherwise 
provided in paragraph (2)(C), the term ‘‘make-whole con-
tributions’’ means nonelective allocations for each em-
ployee in the class which are reasonably calculated, in a 
consistent manner, to replace some or all of the retirement 
benefits which the employee would have received under 
the defined benefit plan and any other plan or qualified 
cash or deferred arrangement under subsection (k)(2) if no 
change had been made to such defined benefit plan and 
such other plan or arrangement. For purposes of the pre-
ceding sentence, consistency shall not be required with re-
spect to employees who were subject to different benefit 
formulas under the defined benefit plan. 

(B) REFERENCES TO CLOSED CLASS OF PARTICIPANTS.— 
References to a closed class of participants and similar ref-
erences to a closed class shall include arrangements under 
which 1 or more classes of participants are closed, except 
that 1 or more classes of participants closed on different 
dates shall not be aggregated for purposes of determining 
the date any such class was closed. 

(C) HIGHLY COMPENSATED EMPLOYEE.—The term ‘‘highly 
compensated employee’’ has the meaning given such term 
in section 414(q). 

(p) CROSS REFERENCE.—For exemption from tax of a trust quali-
fied under this section, see section 501(a). 
SEC. 402. TAXABILITY OF BENEFICIARY OF EMPLOYEES’ TRUST. 

(a) TAXABILITY OF BENEFICIARY OF EXEMPT TRUST.—Except as 
otherwise provided in this section, any amount actually distributed 
to any distributee by any employees’ trust described in section 
401(a) which is exempt from tax under section 501(a) shall be tax-
able to the distributee, in the taxable year of the distributee in 
which distributed, under section 72 (relating to annuities). 

(b) TAXABILITY OF BENEFICIARY OF NONEXEMPT TRUST.— 
(1) CONTRIBUTIONS.—Contributions to an employees’ trust 

made by an employer during a taxable year of the employer 
which ends with or within a taxable year of the trust for which 
the trust is not exempt from tax under section 501(a) shall be 
included in the gross income of the employee in accordance 
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with section 83 (relating to property transferred in connection 
with performance of services), except that the value of the em-
ployee’s interest in the trust shall be substituted for the fair 
market value of the property for purposes of applying such sec-
tion. 

(2) DISTRIBUTIONS.—The amount actually distributed or 
made available to any distributee by any trust described in 
paragraph (1) shall be taxable to the distributee, in the taxable 
year in which so distributed or made available, under section 
72 (relating to annuities), except that distributions of income 
of such trust before the annuity starting date (as defined in 
section 72(c)(4)) shall be included in the gross income of the 
employee without regard to section 72(e)(5) (relating to 
amounts not received as annuities). 

(3) GRANTOR TRUSTS.—A beneficiary of any trust described in 
paragraph (1) shall not be considered the owner of any portion 
of such trust under subpart E of part I of subchapter J (relat-
ing to grantors and others treated as substantial owners). 

(4) FAILURE TO MEET REQUIREMENTS OF SECTION 410(B).— 
(A) HIGHLY COMPENSATED EMPLOYEES.—If 1 of the rea-

sons a trust is not exempt from tax under section 501(a) 
is the failure of the plan of which it is a part to meet the 
requirements of section 401(a)(26) or 410(b), then a highly 
compensated employee shall, in lieu of the amount deter-
mined under paragraph (1) or (2) include in gross income 
for the taxable year with or within which the taxable year 
of the trust ends an amount equal to the vested accrued 
benefit of such employee (other than the employee’s invest-
ment in the contract) as of the close of such taxable year 
of the trust. 

(B) FAILURE TO MEET COVERAGE TESTS.—If a trust is not 
exempt from tax under section 501(a) for any taxable year 
solely because such trust is part of a plan which fails to 
meet the requirements of section 401(a)(26) or 410(b), 
paragraphs (1) and (2) shall not apply by reason of such 
failure to any employee who was not a highly compensated 
employee during— 

(i) such taxable year, or 
(ii) any preceding period for which service was cred-

itable to such employee under the plan. 
(C) HIGHLY COMPENSATED EMPLOYEE.—For purposes of 

this paragraph, the term ‘‘highly compensated employee’’ 
has the meaning given such term by section 414(q). 

(c) RULES APPLICABLE TO ROLLOVERS FROM EXEMPT TRUSTS.— 
(1) EXCLUSION FROM INCOME.—If— 

(A) any portion of the balance to the credit of an em-
ployee in a qualified trust is paid to the employee in an 
eligible rollover distribution, 

(B) the distributee transfers any portion of the property 
received in such distribution to an eligible retirement plan, 
and 

(C) in the case of a distribution of property other than 
money, the amount so transferred consists of the property 
distributed, 
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then such distribution (to the extent so transferred) shall not 
be includible in gross income for the taxable year in which 
paid. 

(2) MAXIMUM AMOUNT WHICH MAY BE ROLLED OVER.—In the 
case of any eligible rollover distribution, the maximum amount 
transferred to which paragraph (1) applies shall not exceed the 
portion of such distribution which is includible in gross income 
(determined without regard to paragraph (1)). The preceding 
sentence shall not apply to such distribution to the extent— 

(A) such portion is transferred in a direct trustee-to- 
trustee transfer to a qualified trust or to an annuity con-
tract described in section 403(b) and such trust or contract 
provides for separate accounting for amounts so trans-
ferred (and earnings thereon), including separately ac-
counting for the portion of such distribution which is in-
cludible in gross income and the portion of such distribu-
tion which is not so includible, or 

(B) such portion is transferred to an eligible retirement 
plan described in clause (i) or (ii) of paragraph (8)(B). 

In the case of a transfer described in subparagraph (A) or (B), 
the amount transferred shall be treated as consisting first of 
the portion of such distribution that is includible in gross in-
come (determined without regard to paragraph (1)). 

(3) TIME LIMIT ON TRANSFERS.— 
(A) IN GENERAL.—Except as provided in subparagraphs 

(B) and (C), paragraph (1) shall not apply to any transfer 
of a distribution made after the 60th day following the day 
on which the distributee received the property distributed. 

(B) HARDSHIP EXCEPTION.—The Secretary may waive the 
60-day requirement under subparagraph (A) where the 
failure to waive such requirement would be against equity 
or good conscience, including casualty, disaster, or other 
events beyond the reasonable control of the individual sub-
ject to such requirement. 

(C) ROLLOVER OF CERTAIN PLAN LOAN OFFSET 
AMOUNTS.— 

(i) IN GENERAL.—In the case of a qualified plan loan 
offset amount, paragraph (1) shall not apply to any 
transfer of such amount made after the due date (in-
cluding extensions) for filing the return of tax for the 
taxable year in which such amount is treated as dis-
tributed from a qualified employer plan. 

(ii) QUALIFIED PLAN LOAN OFFSET AMOUNT.—For 
purposes of this subparagraph, the term ‘‘qualified 
plan loan offset amount’’ means a plan loan offset 
amount which is treated as distributed from a quali-
fied employer plan to a participant or beneficiary sole-
ly by reason of— 

(I) the termination of the qualified employer 
plan, or 

(II) the failure to meet the repayment terms of 
the loan from such plan because of the severance 
from employment of the participant. 

(iii) PLAN LOAN OFFSET AMOUNT.—For purposes of 
clause (ii), the term ‘‘plan loan offset amount’’ means 
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the amount by which the participant’s accrued benefit 
under the plan is reduced in order to repay a loan 
from the plan. 

(iv) LIMITATION.—This subparagraph shall not apply 
to any plan loan offset amount unless such plan loan 
offset amount relates to a loan to which section 
72(p)(1) does not apply by reason of section 72(p)(2). 

(v) QUALIFIED EMPLOYER PLAN.—For purposes of this 
subsection, the term ‘‘qualified employer plan’’ has the 
meaning given such term by section 72(p)(4). 

(4) ELIGIBLE ROLLOVER DISTRIBUTION.—For purposes of this 
subsection, the term ‘‘eligible rollover distribution’’ means any 
distribution to an employee of all or any portion of the balance 
to the credit of the employee in a qualified trust; except that 
such term shall not include— 

(A) any distribution which is one of a series of substan-
tially equal periodic payments (not less frequently than 
annually) made— 

(i) for the life (or life expectancy) of the employee or 
the joint lives (or joint life expectancies) of the em-
ployee and the employee’s designated beneficiary, or 

(ii) for a specified period of 10 years or more, 
(B) any distribution to the extent such distribution is re-

quired under section 401(a)(9), and 
(C) any distribution which is made upon hardship of the 

employee. 
If all or any portion of a distribution during 2020 is treated as 
an eligible rollover distribution but would not be so treated if 
the minimum distribution requirements under section 401(a)(9) 
had applied during 2020, such distribution shall not be treated 
as an eligible rollover distribution for purposes of section 
401(a)(31) or 3405(c) or subsection (f) of this section. 

(5) TRANSFER TREATED AS ROLLOVER CONTRIBUTION UNDER 
SECTION 408.—For purposes of this title, a transfer to an eligi-
ble retirement plan described in clause (i) or (ii) of paragraph 
(8)(B) resulting in any portion of a distribution being excluded 
from gross income under paragraph (1) shall be treated as a 
rollover contribution described in section 408(d)(3). 

(6) SALES OF DISTRIBUTED PROPERTY.—For purposes of this 
subsection— 

(A) TRANSFER OF PROCEEDS FROM SALE OF DISTRIBUTED 
PROPERTY TREATED AS TRANSFER OF DISTRIBUTED PROP-
ERTY.—The transfer of an amount equal to any portion of 
the proceeds from the sale of property received in the dis-
tribution shall be treated as the transfer of property re-
ceived in the distribution. 

(B) PROCEEDS ATTRIBUTABLE TO INCREASE IN VALUE.— 
The excess of fair market value of property on sale over its 
fair market value on distribution shall be treated as prop-
erty received in the distribution. 

(C) DESIGNATION WHERE AMOUNT OF DISTRIBUTION EX-
CEEDS ROLLOVER CONTRIBUTION.—In any case where part 
or all of the distribution consists of property other than 
money— 
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(i) the portion of the money or other property which 
is to be treated as attributable to amounts not in-
cluded in gross income, and 

(ii) the portion of the money or other property which 
is to be treated as included in the rollover contribu-
tion, 

shall be determined on a ratable basis unless the taxpayer 
designates otherwise. Any designation under this subpara-
graph for a taxable year shall be made not later than the 
time prescribed by law for filing the return for such tax-
able year (including extensions thereof). Any such designa-
tion, once made, shall be irrevocable. 

(D) NONRECOGNITION OF GAIN OR LOSS.—No gain or loss 
shall be recognized on any sale described in subparagraph 
(A) to the extent that an amount equal to the proceeds is 
transferred pursuant to paragraph (1). 

(7) SPECIAL RULE FOR FROZEN DEPOSITS.— 
(A) IN GENERAL.—The 60-day period described in para-

graph (3) shall not— 
(i) include any period during which the amount 

transferred to the employee is a frozen deposit, or 
(ii) end earlier than 10 days after such amount 

ceases to be a frozen deposit. 
(B) FROZEN DEPOSITS.—For purposes of this subpara-

graph, the term ‘‘frozen deposit’’ means any deposit which 
may not be withdrawn because of— 

(i) the bankruptcy or insolvency of any financial in-
stitution, or 

(ii) any requirement imposed by the State in which 
such institution is located by reason of the bankruptcy 
or insolvency (or threat thereof) of 1 or more financial 
institutions in such State. 

A deposit shall not be treated as a frozen deposit unless 
on at least 1 day during the 60-day period described in 
paragraph (3) (without regard to this paragraph) such de-
posit is described in the preceding sentence. 

(8) DEFINITIONS.—For purposes of this subsection— 
(A) QUALIFIED TRUST.—The term ‘‘qualified trust’’ means 

an employees’ trust described in section 401(a) which is ex-
empt from tax under section 501(a). 

(B) ELIGIBLE RETIREMENT PLAN.—The term ‘‘eligible re-
tirement plan’’ means— 

(i) an individual retirement account described in sec-
tion 408(a), 

(ii) an individual retirement annuity described in 
section 408(b) (other than an endowment contract), 

(iii) a qualified trust, 
(iv) an annuity plan described in section 403(a), 
(v) an eligible deferred compensation plan described 

in section 457(b) which is maintained by an eligible 
employer described in section 457(e)(1)(A), and 

(vi) an annuity contract described in section 403(b). 
If any portion of an eligible rollover distribution is attrib-
utable to payments or distributions from a designated 
Roth account (as defined in section 402A), an eligible re-
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tirement plan with respect to such portion shall include 
only another designated Roth account and a Roth IRA. 

(9) ROLLOVER WHERE SPOUSE RECEIVES DISTRIBUTION AFTER 
DEATH OF EMPLOYEE.—If any distribution attributable to an 
employee is paid to the spouse of the employee after the em-
ployee’s death, the preceding provisions of this subsection shall 
apply to such distribution in the same manner as if the spouse 
were the employee. 

(10) SEPARATE ACCOUNTING.—Unless a plan described in 
clause (v) of paragraph (8)(B) agrees to separately account for 
amounts rolled into such plan from eligible retirement plans 
not described in such clause, the plan described in such clause 
may not accept transfers or rollovers from such retirement 
plans. 

(11) DISTRIBUTIONS TO INHERITED INDIVIDUAL RETIREMENT 
PLAN OF NONSPOUSE BENEFICIARY.— 

(A) IN GENERAL.—If, with respect to any portion of a dis-
tribution from an eligible retirement plan described in 
paragraph (8)(B)(iii) of a deceased employee, a direct trust-
ee-to-trustee transfer is made to an individual retirement 
plan described in clause (i) or (ii) of paragraph (8)(B) es-
tablished for the purposes of receiving the distribution on 
behalf of an individual who is a designated beneficiary (as 
defined by section 401(a)(9)(E)) of the employee and who is 
not the surviving spouse of the employee— 

(i) the transfer shall be treated as an eligible roll-
over distribution, 

(ii) the individual retirement plan shall be treated 
as an inherited individual retirement account or indi-
vidual retirement annuity (within the meaning of sec-
tion 408(d)(3)(C)) for purposes of this title, and 

(iii) section 401(a)(9)(B) (other than clause (iv) there-
of) shall apply to such plan. 

(B) CERTAIN TRUSTS TREATED AS BENEFICIARIES.—For 
purposes of this paragraph, to the extent provided in rules 
prescribed by the Secretary, a trust maintained for the 
benefit of one or more designated beneficiaries shall be 
treated in the same manner as a designated beneficiary. 

(12) In the case of an inadvertent benefit overpayment from 
a plan to which section 414(bb)(1) applies that is transferred to 
an eligible retirement plan by or on behalf of a participant or 
beneficiary— 

(A) the portion of such overpayment with respect to which 
recoupment is not sought on behalf of the plan shall be 
treated as having been paid in an eligible rollover distribu-
tion if the payment would have been an eligible rollover 
distribution but for being an overpayment, and 

(B) the portion of such overpayment with respect to which 
recoupment is sought on behalf of the plan shall be per-
mitted to be returned to such plan and in such case shall 
be treated as an eligible rollover distribution transferred to 
such plan by the participant or beneficiary who received 
such overpayment (and the plans making and receiving 
such transfer shall be treated as permitting such transfer). 
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In any case in which recoupment is sought on behalf of the plan 
but is disputed by the participant or beneficiary who received 
such overpayment, such dispute shall be subject to the claims 
procedures of the plan that made such overpayment, such plan 
shall notify the plan receiving the rollover of such dispute, and 
the plan receiving the rollover shall retain such overpayment on 
behalf of the participant or beneficiary (and shall be entitled to 
treat such overpayment as plan assets) pending the outcome of 
such procedures. 

(d) TAXABILITY OF BENEFICIARY OF CERTAIN FOREIGN SITUS 
TRUSTS.—For purposes of subsections (a), (b), and (c), a stock 
bonus, pension, or profit-sharing trust which would qualify for ex-
emption from tax under section 501(a) except for the fact that it 
is a trust created or organized outside the United States shall be 
treated as if it were a trust exempt from tax under section 501(a). 

(e) OTHER RULES APPLICABLE TO EXEMPT TRUSTS.— 
(1) ALTERNATE PAYEES.— 

(A) ALTERNATE PAYEE TREATED AS DISTRIBUTEE.—For 
purposes of subsection (a) and section 72, an alternate 
payee who is the spouse or former spouse of the partici-
pant shall be treated as the distributee of any distribution 
or payment made to the alternate payee under a qualified 
domestic relations order (as defined in section 414(p)). 

(B) ROLLOVERS.—If any amount is paid or distributed to 
an alternate payee who is the spouse or former spouse of 
the participant by reason of any qualified domestic rela-
tions order (within the meaning of section 414(p)), sub-
section (c) shall apply to such distribution in the same 
manner as if such alternate payee were the employee. 

(2) DISTRIBUTIONS BY UNITED STATES TO NONRESIDENT 
ALIENS.—The amount includible under subsection (a) in the 
gross income of a nonresident alien with respect to a distribu-
tion made by the United States in respect of services per-
formed by an employee of the United States shall not exceed 
an amount which bears the same ratio to the amount includ-
ible in gross income without regard to this paragraph as— 

(A) the aggregate basic pay paid by the United States to 
such employee for such services, reduced by the amount of 
such basic pay which was not includible in gross income by 
reason of being from sources without the United States, 
bears to 

(B) the aggregate basic pay paid by the United States to 
such employee for such services. 

In the case of distributions under the civil service retirement 
laws, the term ‘‘basic pay’’ shall have the meaning provided in 
section 8331(3) of title 5, United States Code. 

(3) CASH OR DEFERRED ARRANGEMENTS.—For purposes of this 
title, contributions made by an employer on behalf of an em-
ployee to a trust which is a part of a qualified cash or deferred 
arrangement (as defined in section 401(k)(2)) or which is part 
of a salary reduction agreement under section 403(b) shall not 
be treated as distributed or made available to the employee nor 
as contributions made to the trust by the employee merely be-
cause the arrangement includes provisions under which the 
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employee has an election whether the contribution will be 
made to the trust or received by the employee in cash. 

(4) NET UNREALIZED APPRECIATION.— 
(A) AMOUNTS ATTRIBUTABLE TO EMPLOYEE CONTRIBU-

TIONS.—For purposes of subsection (a) and section 72, in 
the case of a distribution other than a lump sum distribu-
tion, the amount actually distributed to any distributee 
from a trust described in subsection (a) shall not include 
any net unrealized appreciation in securities of the em-
ployer corporation attributable to amounts contributed by 
the employee (other than deductible employee contribu-
tions within the meaning of section 72(o)(5)). This subpara-
graph shall not apply to a distribution to which subsection 
(c) applies. 

(B) AMOUNTS ATTRIBUTABLE TO EMPLOYER CONTRIBU-
TIONS.—For purposes of subsection (a) and section 72, in 
the case of any lump sum distribution which includes secu-
rities of the employer corporation, there shall be excluded 
from gross income the net unrealized appreciation attrib-
utable to that part of the distribution which consists of se-
curities of the employer corporation. In accordance with 
rules prescribed by the Secretary, a taxpayer may elect, on 
the return of tax on which a lump sum distribution is re-
quired to be included, not to have this subparagraph apply 
to such distribution. 

(C) DETERMINATION OF AMOUNTS AND ADJUSTMENTS.— 
For purposes of subparagraphs (A) and (B), net unrealized 
appreciation and the resulting adjustments to basis shall 
be determined in accordance with regulations prescribed 
by the Secretary. 

(D) LUMP-SUM DISTRIBUTION.—For purposes of this para-
graph— 

(i) IN GENERAL.—The term ‘‘lump-sum distribution’’ 
means the distribution or payment within one taxable 
year of the recipient of the balance to the credit of an 
employee which becomes payable to the recipient— 

(I) on account of the employee’s death, 
(II) after the employee attains age 591/2, 
(III) on account of the employee’s separation 

from service, or 
(IV) after the employee has become disabled 

(within the meaning of section 72(m)(7)), 
from a trust which forms a part of a plan described in sec-
tion 401(a) and which is exempt from tax under section 
501 or from a plan described in section 403(a). Subclause 
(III) of this clause shall be applied only with respect to an 
individual who is an employee without regard to section 
401(c)(1), and subclause (IV) shall be applied only with re-
spect to an employee within the meaning of section 
401(c)(1). For purposes of this clause, a distribution to two 
or more trusts shall be treated as a distribution to one re-
cipient. For purposes of this paragraph, the balance to the 
credit of the employee does not include the accumulated 
deductible employee contributions under the plan (within 
the meaning of section 72(o)(5)). 
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(ii) AGGREGATION OF CERTAIN TRUSTS AND PLANS.— 
For purposes of determining the balance to the credit 
of an employee under clause (i)— 

(I) all trusts which are part of a plan shall be 
treated as a single trust, all pension plans main-
tained by the employer shall be treated as a single 
plan, all profit-sharing plans maintained by the 
employer shall be treated as a single plan, and all 
stock bonus plans maintained by the employer 
shall be treated as a single plan, and 

(II) trusts which are not qualified trusts under 
section 401(a) and annuity contracts which do not 
satisfy the requirements of section 404(a)(2) shall 
not be taken into account. 

(iii) COMMUNITY PROPERTY LAWS.—The provisions of 
this paragraph shall be applied without regard to com-
munity property laws. 

(iv) AMOUNTS SUBJECT TO PENALTY.—This paragraph 
shall not apply to amounts described in subparagraph 
(A) of section 72(m)(5) to the extent that section 
72(m)(5) applies to such amounts. 

(v) BALANCE TO CREDIT OF EMPLOYEE NOT TO IN-
CLUDE AMOUNTS PAYABLE UNDER QUALIFIED DOMESTIC 
RELATIONS ORDER.—For purposes of this paragraph, 
the balance to the credit of an employee shall not in-
clude any amount payable to an alternate payee under 
a qualified domestic relations order (within the mean-
ing of section 414(p)). 

(vi) TRANSFERS TO COST-OF-LIVING ARRANGEMENT 
NOT TREATED AS DISTRIBUTION.—For purposes of this 
paragraph, the balance to the credit of an employee 
under a defined contribution plan shall not include 
any amount transferred from such defined contribu-
tion plan to a qualified cost-of-living arrangement 
(within the meaning of section 415(k)(2)) under a de-
fined benefit plan. 

(vii) LUMP-SUM DISTRIBUTIONS OF ALTERNATE PAY-
EES.—If any distribution or payment of the balance to 
the credit of an employee would be treated as a lump- 
sum distribution, then, for purposes of this paragraph, 
the payment under a qualified domestic relations 
order (within the meaning of section 414(p)) of the bal-
ance to the credit of an alternate payee who is the 
spouse or former spouse of the employee shall be 
treated as a lump-sum distribution. For purposes of 
this clause, the balance to the credit of the alternate 
payee shall not include any amount payable to the em-
ployee. 

(E) DEFINITIONS RELATING TO SECURITIES.—For purposes 
of this paragraph— 

(i) SECURITIES.—The term ‘‘securities’’ means only 
shares of stock and bonds or debentures issued by a 
corporation with interest coupons or in registered 
form. 
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(ii) SECURITIES OF THE EMPLOYER.—The term ‘‘secu-
rities of the employer corporation’’ includes securities 
of a parent or subsidiary corporation (as defined in 
subsections (e) and (f) of section 424) of the employer 
corporation. 

(6) DIRECT TRUSTEE-TO-TRUSTEE TRANSFERS.—Any amount 
transferred in a direct trustee-to-trustee transfer in accordance 
with section 401(a)(31) shall not be includible in gross income 
for the taxable year of such transfer. 

(f) WRITTEN EXPLANATION TO RECIPIENTS OF DISTRIBUTIONS ELIGI-
BLE FOR ROLLOVER TREATMENT.— 

(1) IN GENERAL.—The plan administrator of any plan shall, 
within a reasonable period of time before making an eligible 
rollover distribution, provide a written explanation to the re-
cipient— 

(A) of the provisions under which the recipient may have 
the distribution directly transferred to an eligible retire-
ment plan and that the automatic distribution by direct 
transfer applies to certain distributions in accordance with 
section 401(a)(31)(B), 

(B) of the provision which requires the withholding of 
tax on the distribution if it is not directly transferred to 
an eligible retirement plan, 

(C) of the provisions under which the distribution will 
not be subject to tax if transferred to an eligible retirement 
plan within 60 days after the date on which the recipient 
received the distribution, 

(D) if applicable, of the provisions of subsections (d) and 
(e) of this section, and 

(E) of the provisions under which distributions from the 
eligible retirement plan receiving the distribution may be 
subject to restrictions and tax consequences which are dif-
ferent from those applicable to distributions from the plan 
making such distribution. 

(2) DEFINITIONS.—For purposes of this subsection— 
(A) ELIGIBLE ROLLOVER DISTRIBUTION.—The term ‘‘eligi-

ble rollover distribution’’ has the same meaning as when 
used in subsection (c) of this section, paragraph (4) of sec-
tion 403(a), subparagraph (A) of section 403(b)(8), or sub-
paragraph (A) of section 457(e)(16). Such term shall in-
clude any distribution to a designated beneficiary which 
would be treated as an eligible rollover distribution by rea-
son of subsection (c)(11), or section 403(a)(4)(B), 
403(b)(8)(B), or 457(e)(16)(B), if the requirements of sub-
section (c)(11) were satisfied. 

(B) ELIGIBLE RETIREMENT PLAN.—The term ‘‘eligible re-
tirement plan’’ has the meaning given such term by sub-
section (c)(8)(B). 

(g) LIMITATION ON EXCLUSION FOR ELECTIVE DEFERRALS.— 
(1) IN GENERAL.— 

(A) LIMITATION.—Notwithstanding subsections (e)(3) and 
(h)(1)(B), the elective deferrals of any individual for any 
taxable year shall be included in such individual’s gross in-
come to the extent the amount of such deferrals for the 
taxable year exceeds the applicable dollar amount. The 
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preceding sentence shall not apply to the portion of such 
excess as does not exceed the designated Roth contribu-
tions of the individual for the taxable year. 

(B) APPLICABLE DOLLAR AMOUNT.—For purposes of sub-
paragraph (A), the applicable dollar amount is $15,000. 

(C) CATCH-UP CONTRIBUTIONS.—In addition to subpara-
graph (A), in the case of an eligible participant (as defined 
in section 414(v)), gross income shall not include elective 
deferrals in excess of the applicable dollar amount under 
subparagraph (B) to the extent that the amount of such 
elective deferrals does not exceed the applicable dollar 
amount under section 414(v)(2)(B)(i) for the taxable year 
(without regard to the treatment of the elective deferrals 
by an applicable employer plan under section 414(v)). 

(2) DISTRIBUTION OF EXCESS DEFERRALS.— 
(A) IN GENERAL.—If any amount (hereinafter in this 

paragraph referred to as ‘‘excess deferrals’’) is included in 
the gross income of an individual under paragraph (1) (or 
would be included but for the last sentence thereof) for any 
taxable year— 

(i) not later than the 1st March 1 following the close 
of the taxable year, the individual may allocate the 
amount of such excess deferrals among the plans 
under which the deferrals were made and may notify 
each such plan of the portion allocated to it, and 

(ii) not later than the 1st April 15 following the close 
of the taxable year, each such plan may distribute to 
the individual the amount allocated to it under clause 
(i) (and any income allocable to such amount through 
the end of such taxable year). 

The distribution described in clause (ii) may be made not-
withstanding any other provision of law. 

(B) TREATMENT OF DISTRIBUTION UNDER SECTION 
401(K).—Except to the extent provided under rules pre-
scribed by the Secretary, notwithstanding the distribution 
of any portion of an excess deferral from a plan under sub-
paragraph (A)(ii), such portion shall, for purposes of apply-
ing section 401(k)(3)(A)(ii), be treated as an employer con-
tribution. 

(C) TAXATION OF DISTRIBUTION.—In the case of a dis-
tribution to which subparagraph (A) applies— 

(i) except as provided in clause (ii), such distribution 
shall not be included in gross income, and 

(ii) any income on the excess deferral shall, for pur-
poses of this chapter, be treated as earned and re-
ceived in the taxable year in which such income is dis-
tributed. 

No tax shall be imposed under section 72(t) on any dis-
tribution described in the preceding sentence. 

(D) PARTIAL DISTRIBUTIONS.—If a plan distributes only a 
portion of any excess deferral and income allocable thereto, 
such portion shall be treated as having been distributed 
ratably from the excess deferral and the income. 
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(3) ELECTIVE DEFERRALS.—For purposes of this subsection, 
the term ‘‘elective deferrals’’ means, with respect to any tax-
able year, the sum of— 

(A) any employer contribution under a qualified cash or 
deferred arrangement (as defined in section 401(k)) to the 
extent not includible in gross income for the taxable year 
under subsection (e)(3) (determined without regard to this 
subsection), 

(B) any employer contribution to the extent not includ-
ible in gross income for the taxable year under subsection 
(h)(1)(B) (determined without regard to this subsection), 

(C) any employer contribution to purchase an annuity 
contract under section 403(b) under a salary reduction 
agreement (within the meaning of section 3121(a)(5)(D)), 
and 

(D) any elective employer contribution under section 
408(p)(2)(A)(i). 

An employer contribution shall not be treated as an elective 
deferral described in subparagraph (C) if under the salary re-
duction agreement such contribution is made pursuant to a 
one-time irrevocable election made by the employee at the time 
of initial eligibility to participate in the agreement or is made 
pursuant to a similar arrangement involving a one-time irrev-
ocable election specified in regulations. 

(4) COST-OF-LIVING ADJUSTMENT.—In the case of taxable 
years beginning after December 31, 2006, the Secretary shall 
adjust the $15,000 amount under paragraph (1)(B) at the same 
time and in the same manner as under section 415(d), except 
that the base period shall be the calendar quarter beginning 
July 1, 2005, and any increase under this paragraph which is 
not a multiple of $500 shall be rounded to the next lowest mul-
tiple of $500. 

(5) DISREGARD OF COMMUNITY PROPERTY LAWS.—This sub-
section shall be applied without regard to community property 
laws. 

(6) COORDINATION WITH SECTION 72.—For purposes of apply-
ing section 72, any amount includible in gross income for any 
taxable year under this subsection but which is not distributed 
from the plan during such taxable year shall not be treated as 
investment in the contract. 

(7) SPECIAL RULE FOR CERTAIN ORGANIZATIONS.— 
(A) IN GENERAL.—In the case of a qualified employee of 

a qualified organization, with respect to employer contribu-
tions described in paragraph (3)(C) made by such organiza-
tion, the limitation of paragraph (1) for any taxable year 
shall be increased by whichever of the following is the 
least: 

(i) $3,000, 
(ii) $15,000 reduced by the sum of— 

(I) the amounts not included in gross income for 
prior taxable years by reason of this paragraph, 
plus 

(II) the aggregate amount of designated Roth 
contributions (as defined in section 402A(c)) per-
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mitted for prior taxable years by reason of this 
paragraph, or 

(iii) the excess of $5,000 multiplied by the number 
of years of service of the employee with the qualified 
organization over the employer contributions described 
in paragraph (3) made by the organization on behalf 
of such employee for prior taxable years (determined 
in the manner prescribed by the Secretary). 

(B) QUALIFIED ORGANIZATION.—For purposes of this 
paragraph, the term ‘‘qualified organization’’ means any 
educational organization, hospital, home health service 
agency, health and welfare service agency, church, or con-
vention or association of churches. Such term includes any 
organization described in section 414(e)(3)(B)(ii). Terms 
used in this subparagraph shall have the same meaning as 
when used in section 415(c)(4) (as in effect before the en-
actment of the Economic Growth and Tax Relief Reconcili-
ation Act of 2001). 

(C) QUALIFIED EMPLOYEE.—For purposes of this para-
graph, the term ‘‘qualified employee’’ means any employee 
who has completed 15 years of service with the qualified 
organization. 

(D) YEARS OF SERVICE.—For purposes of this paragraph, 
the term ‘‘years of service’’ has the meaning given such 
term by section 403(b). 

(8) MATCHING CONTRIBUTIONS ON BEHALF OF SELF-EMPLOYED 
INDIVIDUALS NOT TREATED AS ELECTIVE EMPLOYER CONTRIBU-
TIONS.—Except as provided in section 401(k)(3)(D)(ii), any 
matching contribution described in section 401(m)(4)(A) which 
is made on behalf of a self-employed individual (as defined in 
section 401(c)) shall not be treated as an elective employer con-
tribution under a qualified cash or deferred arrangement (as 
defined in section 401(k)) for purposes of this title. 

(h) SPECIAL RULES FOR SIMPLIFIED EMPLOYEE PENSIONS.—For 
purposes of this chapter— 

(1) IN GENERAL.—Except as provided in paragraph (2), con-
tributions made by an employer on behalf of an employee to an 
individual retirement plan pursuant to a simplified employee 
pension (as defined in section 408(k))— 

(A) shall not be treated as distributed or made available 
to the employee or as contributions made by the employee, 
and 

(B) if such contributions are made pursuant to an ar-
rangement under section 408(k)(6) under which an em-
ployee may elect to have the employer make contributions 
to the simplified employee pension on behalf of the em-
ployee, shall not be treated as distributed or made avail-
able or as contributions made by the employee merely be-
cause the simplified employee pension includes provisions 
for such election. 

(2) LIMITATIONS ON EMPLOYER CONTRIBUTIONS.—Contribu-
tions made by an employer to a simplified employee pension 
with respect to an employee for any year shall be treated as 
distributed or made available to such employee and as con-
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tributions made by the employee to the extent such contribu-
tions exceed the lesser of— 

(A) 25 percent of the compensation (within the meaning 
of section 414(s)) from such employer includible in the em-
ployee’s gross income for the year (determined without re-
gard to the employer contributions to the simplified em-
ployee pension), or 

(B) the limitation in effect under section 415(c)(1)(A), re-
duced in the case of any highly compensated employee 
(within the meaning of section 414(q)) by the amount 
taken into account with respect to such employee under 
section 408(k)(3)(D). 

(3) DISTRIBUTIONS.—Any amount paid or distributed out of 
an individual retirement plan pursuant to a simplified em-
ployee pension shall be included in gross income by the payee 
or distributee, as the case may be, in accordance with the pro-
visions of section 408(d). 

(i) TREATMENT OF SELF-EMPLOYED INDIVIDUALS.—For purposes of 
this section, except as otherwise provided in subsection (e)(4)(D)(i), 
the term ‘‘employee’’ includes a self-employed individual (as defined 
in section 401(c)(1)(B)) and the employer of such individual shall be 
the person treated as his employer under section 401(c)(4). 

(j) EFFECT OF DISPOSITION OF STOCK BY PLAN ON NET UNREALIZED 
APPRECIATION.— 

(1) IN GENERAL.—For purposes of subsection (e)(4), in the 
case of any transaction to which this subsection applies, the 
determination of net unrealized appreciation shall be made 
without regard to such transaction. 

(2) TRANSACTION TO WHICH SUBSECTION APPLIES.—This sub-
section shall apply to any transaction in which— 

(A) the plan trustee exchanges the plan’s securities of 
the employer corporation for other such securities, or 

(B) the plan trustee disposes of securities of the em-
ployer corporation and uses the proceeds of such disposi-
tion to acquire securities of the employer corporation with-
in 90 days (or such longer period as the Secretary may 
prescribe), except that this subparagraph shall not apply 
to any employee with respect to whom a distribution of 
money was made during the period after such disposition 
and before such acquisition. 

(k) TREATMENT OF SIMPLE RETIREMENT ACCOUNTS.—Rules similar 
to the rules of paragraphs (1) and (3) of subsection (h) shall apply 
to contributions and distributions with respect to a simple retire-
ment account under section 408(p). 

(l) DISTRIBUTIONS FROM GOVERNMENTAL PLANS FOR HEALTH AND 
LONG-TERM CARE INSURANCE.— 

(1) IN GENERAL.—In the case of an employee who is an eligi-
ble retired public safety officer who makes the election de-
scribed in paragraph (6) with respect to any taxable year of 
such employee, gross income of such employee for such taxable 
year does not include any distribution from an eligible retire-
ment plan maintained by the employer described in paragraph 
(4)(B) to the extent that the aggregate amount of such distribu-
tions does not exceed the amount paid by such employee for 
qualified health insurance premiums for such taxable year. 
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(2) LIMITATION.—The amount which may be excluded from 
gross income for the taxable year by reason of paragraph (1) 
shall not exceed $3,000. 

(3) DISTRIBUTIONS MUST OTHERWISE BE INCLUDIBLE.— 
(A) IN GENERAL.—An amount shall be treated as a dis-

tribution for purposes of paragraph (1) only to the extent 
that such amount would be includible in gross income 
without regard to paragraph (1). 

(B) APPLICATION OF SECTION 72.—Notwithstanding sec-
tion 72, in determining the extent to which an amount is 
treated as a distribution for purposes of subparagraph (A), 
the aggregate amounts distributed from an eligible retire-
ment plan in a taxable year (up to the amount excluded 
under paragraph (1)) shall be treated as includible in gross 
income (without regard to subparagraph (A)) to the extent 
that such amount does not exceed the aggregate amount 
which would have been so includible if all amounts to the 
credit of the eligible public safety officer in all eligible re-
tirement plans maintained by the employer described in 
paragraph (4)(B) were distributed during such taxable year 
and all such plans were treated as 1 contract for purposes 
of determining under section 72 the aggregate amount 
which would have been so includible. Proper adjustments 
shall be made in applying section 72 to other distributions 
in such taxable year and subsequent taxable years. 

(4) DEFINITIONS.—For purposes of this subsection— 
(A) ELIGIBLE RETIREMENT PLAN.—For purposes of para-

graph (1), the term ‘‘eligible retirement plan’’ means a gov-
ernmental plan (within the meaning of section 414(d)) 
which is described in clause (iii), (iv), (v), or (vi) of sub-
section (c)(8)(B). 

(B) ELIGIBLE RETIRED PUBLIC SAFETY OFFICER.—The 
term ‘‘eligible retired public safety officer’’ means an indi-
vidual who, by reason of disability or attainment of normal 
retirement age, is separated from service as a public safety 
officer with the employer who maintains the eligible retire-
ment plan from which distributions subject to paragraph 
(1) are made. 

(C) PUBLIC SAFETY OFFICER.—The term ‘‘public safety of-
ficer’’ shall have the same meaning given such term by 
section 1204(9)(A) of the Omnibus Crime Control and Safe 
Streets Act of 1968 (42 U.S.C. 3796b(9)(A)), as in effect im-
mediately before the enactment of the National Defense 
Authorization Act for Fiscal Year 2013. 

(D) QUALIFIED HEALTH INSURANCE PREMIUMS.—The term 
‘‘qualified health insurance premiums’’ means premiums 
for coverage for the eligible retired public safety officer, his 
spouse, and dependents (as defined in section 152), by an 
accident or health plan or qualified long-term care insur-
ance contract (as defined in section 7702B(b)). 

(5) SPECIAL RULES.—For purposes of this subsection— 
(A) DIRECT PAYMENT TO INSURER REQUIRED.—Paragraph 

(1) shall only apply to a distribution if payment of the pre-
miums is made directly to the provider of the accident or 
health plan or qualified long-term care insurance contract 
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by deduction from a distribution from the eligible retire-
ment plan. 

(B) RELATED PLANS TREATED AS 1.—All eligible retire-
ment plans of an employer shall be treated as a single 
plan. 

(6) ELECTION DESCRIBED.— 
(A) IN GENERAL.—For purposes of paragraph (1), an elec-

tion is described in this paragraph if the election is made 
by an employee after separation from service with respect 
to amounts not distributed from an eligible retirement 
plan to have amounts from such plan distributed in order 
to pay for qualified health insurance premiums. 

(B) SPECIAL RULE.—A plan shall not be treated as vio-
lating the requirements of section 401, or as engaging in 
a prohibited transaction for purposes of section 503(b), 
merely because it provides for an election with respect to 
amounts that are otherwise distributable under the plan 
or merely because of a distribution made pursuant to an 
election described in subparagraph (A). 

(7) COORDINATION WITH MEDICAL EXPENSE DEDUCTION.—The 
amounts excluded from gross income under paragraph (1) shall 
not be taken into account under section 213. 

(8) COORDINATION WITH DEDUCTION FOR HEALTH INSURANCE 
COSTS OF SELF-EMPLOYED INDIVIDUALS.—The amounts excluded 
from gross income under paragraph (1) shall not be taken into 
account under section 162(l). 

* * * * * * * 
SEC. 403. TAXATION OF EMPLOYEE ANNUITIES. 

(a) TAXABILITY OF BENEFICIARY UNDER A QUALIFIED ANNUITY 
PLAN.— 

(1) DISTRIBUTEE TAXABLE UNDER SECTION 72.—If an annuity 
contract is purchased by an employer for an employee under a 
plan which meets the requirements of section 404(a)(2) (wheth-
er or not the employer deducts the amounts paid for the con-
tract under such section), the amount actually distributed to 
any distributee under the contract shall be taxable to the dis-
tributee (in the year in which so distributed) under section 72 
(relating to annuities). 

(2) SPECIAL RULE FOR HEALTH AND LONG-TERM CARE INSUR-
ANCE.—To the extent provided in section 402(l), paragraph (1) 
shall not apply to the amount distributed under the contract 
which is otherwise includible in gross income under this sub-
section. 

(3) SELF-EMPLOYED INDIVIDUALS.—For purposes of this sub-
section, the term ‘‘employee’’ includes an individual who is an 
employee within the meaning of section 401(c)(1), and the em-
ployer of such individual is the person treated as his employer 
under section 401(c)(4). 

(4) ROLLOVER AMOUNTS.— 
(A) GENERAL RULE.—If— 

(i) any portion of the balance to the credit of an em-
ployee in an employee annuity described in paragraph 
(1) is paid to him in an eligible rollover distribution 
(within the meaning of section 402(c)(4)), 
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(ii) the employee transfers any portion of the prop-
erty he receives in such distribution to an eligible re-
tirement plan, and 

(iii) in the case of a distribution of property other 
than money, the amount so transferred consists of the 
property distributed, 

then such distribution (to the extent so transferred) shall 
not be includible in gross income for the taxable year in 
which paid. 

(B) CERTAIN RULES MADE APPLICABLE.—The rules of 
paragraphs (2) through (7) and (11) and (9) of section 
402(c) and section 402(f) shall apply for purposes of sub-
paragraph (A). 

(5) DIRECT TRUSTEE-TO-TRUSTEE TRANSFER.—Any amount 
transferred in a direct trustee-to-trustee transfer in accordance 
with section 401(a)(31) shall not be includible in gross income 
for the taxable year of such transfer. 

(b) TAXABILITY OF BENEFICIARY UNDER ANNUITY PURCHASED BY 
SECTION 501(C)(3) ORGANIZATION OR PUBLIC SCHOOL.— 

(1) GENERAL RULE.—If— 
(A) an annuity contract is purchased— 

(i) for an employee by an employer described in sec-
tion 501(c)(3) which is exempt from tax under section 
501(a), 

(ii) for an employee (other than an employee de-
scribed in clause (i)), who performs services for an 
educational organization described in section 170(b)(1) 
(A)(ii), by an employer which is a State, a political 
subdivision of a State, or an agency or instrumentality 
of any one or more of the foregoing, or 

(iii) for the minister described in section 414(e)(5)(A) 
by the minister or by an employer, 

(B) such annuity contract is not subject to subsection (a), 
(C) the employee’s rights under the contract are non-

forfeitable, except for failure to pay future premiums, 
(D) except in the case of a contract purchased by a 

church, such contract is purchased under a plan which 
meets the nondiscrimination requirements of paragraph 
(12), and 

(E) in the case of a contract purchased under a salary 
reduction agreement, the contract meets the requirements 
of section 401(a)(30), 

then contributions and other additions by such employer for 
such annuity contract shall be excluded from the gross income 
of the employee for the taxable year to the extent that the ag-
gregate of such contributions and additions (when expressed as 
an annual addition (within the meaning of section 415(c)(2))) 
does not exceed the applicable limit under section 415. The 
amount actually distributed to any distributee under such con-
tract shall be taxable to the distributee (in the year in which 
so distributed) under section 72 (relating to annuities). For 
purposes of applying the rules of this subsection to contribu-
tions and other additions by an employer for a taxable year, 
amounts transferred to a contract described in this paragraph 
by reason of a rollover contribution described in paragraph (8) 
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of this subsection or section 408(d)(3)(A)(ii) shall not be consid-
ered contributed by such employer. 

(2) SPECIAL RULE FOR HEALTH AND LONG-TERM CARE INSUR-
ANCE.—To the extent provided in section 402(l), paragraph (1) 
shall not apply to the amount distributed under the contract 
which is otherwise includible in gross income under this sub-
section. 

(3) INCLUDIBLE COMPENSATION.—For purposes of this sub-
section, the term ‘‘includible compensation’’ means, in the case 
of any employee, the amount of compensation which is received 
from the employer described in paragraph (1)(A), and which is 
includible in gross income (computed without regard to section 
911) for the most recent period (ending not later than the close 
of the taxable year) which under paragraph (4) may be counted 
as one year of service, and which precedes the taxable year by 
no more than five years. Such term does not include any 
amount contributed by the employer for any annuity contract 
to which this subsection applies. Such term includes— 

(A) any elective deferral (as defined in section 402(g)(3)), 
and 

(B) any amount which is contributed or deferred by the 
employer at the election of the employee and which is not 
includible in the gross income of the employee by reason 
of section 125, 132(f)(4), or 457. 

(4) YEARS OF SERVICE.—In determining the number of years 
of service for purposes of this subsection, there shall be in-
cluded— 

(A) one year for each full year during which the indi-
vidual was a full-time employee of the organization pur-
chasing the annuity for him, and 

(B) a fraction of a year (determined in accordance with 
regulations prescribed by the Secretary) for each full year 
during which such individual was a part-time employee of 
such organization and for each part of a year during which 
such individual was a full-time or part-time employee of 
such organization. 

In no case shall the number of years of service be less than 
one. 

(5) APPLICATION TO MORE THAN ONE ANNUITY CONTRACT.—If 
for any taxable year of the employee this subsection applies to 
2 or more annuity contracts purchased by the employer, such 
contracts shall be treated as one contract. 

(7) CUSTODIAL ACCOUNTS FOR REGULATED INVESTMENT COM-
PANY STOCK.— 

(A) AMOUNTS PAID TREATED AS CONTRIBUTIONS.—For 
purposes of this title, amounts paid by an employer de-
scribed in paragraph (1)(A) to a custodial account which 
satisfies the requirements of section 401(f)(2) shall be 
treated as amounts contributed by him for an annuity con-
tract for his employee if the amounts are to be invested in 
regulated investment company stock to be held in that cus-
todial account, and under the custodial account— 

(i) no such amounts may be paid or made available 
to any distributee (unless such amount is a distribu-
tion to which section 72(t)(2)(G) applies) before— 
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(I) the employee dies, 
(II) the employee attains age 591/2, 
(III) the employee has a severance from employ-

ment, 
(IV) the employee becomes disabled (within the 

meaning of section 72(m)(7)), 
(V) in the case of contributions made pursuant 

to a salary reduction agreement (within the mean-
ing of section 3121(a)(5)(D)), the employee encoun-
ters financial hardship, or 

(VI) except as may be otherwise provided by 
regulations, with respect to amounts invested in a 
lifetime income investment (as defined in section 
401(a)(38)(B)(ii)), the date that is 90 days prior to 
the date that such lifetime income investment 
may no longer be held as an investment option 
under the contract, and 

(ii) in the case of amounts described in clause (i)(VI), 
such amounts will be distributed only in the form of 
a qualified distribution (as defined in section 
401(a)(38)(B)(i)) or a qualified plan distribution annu-
ity contract (as defined in section 401(a)(38)(B)(iv)). 

(B) ACCOUNT TREATED AS PLAN.—For purposes of this 
title, a custodial account which satisfies the requirements 
of section 401(f)(2) shall be treated as an organization de-
scribed in section 401(a) solely for purposes of subchapter 
F and subtitle F with respect to amounts received by it 
(and income from investment thereof). 

(C) REGULATED INVESTMENT COMPANY.—For purposes of 
this paragraph, the term ‘‘regulated investment company’’ 
means a domestic corporation which is a regulated invest-
ment company within the meaning of section 851(a). 

(8) ROLLOVER AMOUNTS.— 
(A) GENERAL RULE.—If— 

(i) any portion of the balance to the credit of an em-
ployee in an annuity contract described in paragraph 
(1) is paid to him in an eligible rollover distribution 
(within the meaning of section 402(c)(4)), 

(ii) the employee transfers any portion of the prop-
erty he receives in such distribution to an eligible re-
tirement plan described in section 402(c)(8)(B), and 

(iii) in the case of a distribution of property other 
than money, the property so transferred consists of the 
property distributed, 

then such distribution (to the extent so transferred) shall 
not be includible in gross income for the taxable year in 
which paid. 

(B) CERTAIN RULES MADE APPLICABLE.—The rules of 
paragraphs (2) through (7), (9), and (11) of section 402(c) 
and section 402(f) shall apply for purposes of subpara-
graph (A), except that section 402(f) shall be applied to the 
payor in lieu of the plan administrator. 

(9) RETIREMENT INCOME ACCOUNTS PROVIDED BY CHURCHES, 
ETC..— 
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(A) AMOUNTS PAID TREATED AS CONTRIBUTIONS.—For 
purposes of this title— 

(i) a retirement income account shall be treated as 
an annuity contract described in this subsection, and 

(ii) amounts paid by an employer described in para-
graph (1)(A) to a retirement income account shall be 
treated as amounts contributed by the employer for an 
annuity contract for the employee on whose behalf 
such account is maintained. 

(B) RETIREMENT INCOME ACCOUNT.—For purposes of this 
paragraph, the term ‘‘retirement income account’’ means a 
defined contribution program established or maintained by 
a church, or a convention or association of churches, in-
cluding an organization described in section 414(e)(3)(A), 
to provide benefits under section 403(b) for an employee 
described in paragraph (1) (including an employee de-
scribed in section 414(e)(3)(B)) or his beneficiaries. 

(10) DISTRIBUTION REQUIREMENTS.—Under regulations pre-
scribed by the Secretary, this subsection shall not apply to any 
annuity contract (or to any custodial account described in para-
graph (7) or retirement income account described in paragraph 
(9)) unless requirements similar to the requirements of sections 
401(a)(9) and 401(a)(31) are met (and requirements similar to 
the incidental death benefit requirements of section 401(a) are 
met) with respect to such annuity contract (or custodial ac-
count or retirement income account). Any amount transferred 
in a direct trustee-to-trustee transfer in accordance with sec-
tion 401(a)(31) shall not be includible in gross income for the 
taxable year of the transfer. 

(11) REQUIREMENT THAT DISTRIBUTIONS NOT BEGIN BEFORE 
AGE 591/2, SEVERANCE FROM EMPLOYMENT, DEATH, OR DIS-
ABILITY.—This subsection shall not apply to any annuity con-
tract unless under such contract distributions attributable to 
contributions made pursuant to a salary reduction agreement 
(within the meaning of section 402(g)(3)(C)) may be paid only— 

(A) when the employee attains age 591/2, has a sever-
ance from employment, dies, or becomes disabled (within 
the meaning of section 72(m)(7)), 

(B) in the case of hardship, 
(C) for distributions to which section 72(t)(2)(G) applies, 

or 
(D) except as may be otherwise provided by regulations, 

with respect to amounts invested in a lifetime income in-
vestment (as defined in section 401(a)(38)(B)(ii))— 

(i) on or after the date that is 90 days prior to the 
date that such lifetime income investment may no 
longer be held as an investment option under the con-
tract, and 

(ii) in the form of a qualified distribution (as defined 
in section 401(a)(38)(B)(i)) or a qualified plan distribu-
tion annuity contract (as defined in section 
401(a)(38)(B)(iv)). 

Such contract may not provide for the distribution of any in-
come attributable to such contributions in the case of hardship. 

(12) NONDISCRIMINATION REQUIREMENTS.— 
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(A) IN GENERAL.—For purposes of paragraph (1)(D), a 
plan meets the nondiscrimination requirements of this 
paragraph if— 

(i) with respect to contributions not made pursuant 
to a salary reduction agreement, such plan meets the 
requirements of paragraphs (4), (5), (17), and (26) of 
section 401(a), section 401(m), and section 410(b) in 
the same manner as if such plan were described in 
section 401(a), and 

(ii) all employees of the organization may elect to 
have the employer make contributions of more than 
$200 pursuant to a salary reduction agreement if any 
employee of the organization may elect to have the or-
ganization make contributions for such contracts pur-
suant to such agreement. 

For purposes of clause (i), a contribution shall be treated 
as not made pursuant to a salary reduction agreement if 
under the agreement it is made pursuant to a 1-time irrev-
ocable election made by the employee at the time of initial 
eligibility to participate in the agreement or is made pur-
suant to a similar arrangement involving a one-time irrev-
ocable election specified in regulations. For purposes of 
clause (ii), there may be excluded any employee who is a 
participant in an eligible deferred compensation plan 
(within the meaning of section 457) or a qualified cash or 
deferred arrangement of the organization or another annu-
ity contract described in this subsection. Any nonresident 
alien described in section 410(b)(3)(C) may also be ex-
cluded. Subject to the conditions applicable under section 
410(b)(4), there may be excluded for purposes of this sub-
paragraph employees who are students performing serv-
ices described in section 3121(b)(10) and employees who 
normally work less than 20 hours per week. A plan shall 
not fail to satisfy clause (ii) solely by reason of offering a 
de minimis financial incentive to employees to elect to have 
the employer make contributions pursuant to a salary re-
duction agreement. 

(B) CHURCH.—For purposes of paragraph (1)(D), the 
term ‘‘church’’ has the meaning given to such term by sec-
tion 3121(w)(3)(A). Such term shall include any qualified 
church-controlled organization (as defined in section 
3121(w)(3)(B)). 

(C) STATE AND LOCAL GOVERNMENTAL PLANS.—For pur-
poses of paragraph (1)(D), the requirements of subpara-
graph (A)(i) (other than those relating to section 
401(a)(17)) shall not apply to a governmental plan (within 
the meaning of section 414(d)) maintained by a State or 
local government or political subdivision thereof (or agency 
or instrumentality thereof). 

(13) TRUSTEE-TO-TRUSTEE TRANSFERS TO PURCHASE PERMIS-
SIVE SERVICE CREDIT.—No amount shall be includible in gross 
income by reason of a direct trustee-to-trustee transfer to a de-
fined benefit governmental plan (as defined in section 414(d)) 
if such transfer is— 
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(A) for the purchase of permissive service credit (as de-
fined in section 415(n)(3)(A)) under such plan, or 

(B) a repayment to which section 415 does not apply by 
reason of subsection (k)(3) thereof. 

(14) DEATH BENEFITS UNDER USERRA-QUALIFIED ACTIVE 
MILITARY SERVICE.—This subsection shall not apply to an an-
nuity contract unless such contract meets the requirements of 
section 401(a)(37). 

(15) MULTIPLE EMPLOYER PLANS.— 
(A) IN GENERAL.—Except in the case of a church plan, 

this subsection shall not be treated as failing to apply to an 
annuity contract solely by reason of such contract being 
purchased under a plan maintained by more than 1 em-
ployer. 

(B) TREATMENT OF EMPLOYERS FAILING TO MEET RE-
QUIREMENTS OF PLAN.— 

(i) IN GENERAL.—In the case of a plan maintained by 
more than 1 employer, this subsection shall not be 
treated as failing to apply to an annuity contract held 
under such plan merely because of one or more employ-
ers failing to meet the requirements of this subsection 
if such plan satisfies rules similar to the rules of sec-
tion 413(e)(2) with respect to any such employer failure. 

(ii) ADDITIONAL REQUIREMENTS IN CASE OF NON-GOV-
ERNMENTAL PLANS.—A plan shall not be treated as 
meeting the requirements of this subparagraph unless 
the plan meets the requirements of subparagraph (A) or 
(B) of section 413(e)(1), except in the case of a multiple 
employer plan maintained solely by any of the fol-
lowing: A State, a political subdivision of a State, or 
an agency or instrumentality of any one or more of the 
foregoing. 

(c) TAXABILITY OF BENEFICIARY UNDER NONQUALIFIED ANNUITIES 
OR UNDER ANNUITIES PURCHASED BY EXEMPT ORGANIZATIONS.—Pre-
miums paid by an employer for an annuity contract which is not 
subject to subsection (a) shall be included in the gross income of 
the employee in accordance with section 83 (relating to property 
transferred in connection with performance of services), except that 
the value of such contract shall be substituted for the fair market 
value of the property for purposes of applying such section. The 
preceding sentence shall not apply to that portion of the premiums 
paid which is excluded from gross income under subsection (b). In 
the case of any portion of any contract which is attributable to pre-
miums to which this subsection applies, the amount actually paid 
or made available under such contract to any beneficiary which is 
attributable to such premiums shall be taxable to the beneficiary 
(in the year in which so paid or made available) under section 72 
(relating to annuities). 

* * * * * * * 

Subpart B—SPECIAL RULES 
* * * * * * * 

SEC. 410. MINIMUM PARTICIPATION STANDARDS. 
(a) PARTICIPATION.— 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00161 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



162 

(1) MINIMUM AGE AND SERVICE CONDITIONS.— 
(A) GENERAL RULE.—A trust shall not constitute a quali-

fied trust under section 401(a) if the plan of which it is a 
part requires, as a condition of participation in the plan, 
that an employee complete a period of service with the em-
ployer or employers maintaining the plan extending be-
yond the later of the following dates— 

(i) the date on which the employee attains the age 
of 21; or 

(ii) the date on which he completes 1 year of service. 
(B) SPECIAL RULES FOR CERTAIN PLANS.—(i) In the case 

of any plan which provides that after not more than 2 
years of service each participant has a right to 100 percent 
of his accrued benefit under the plan which is nonforfeit-
able (within the meaning of section 411) at the time such 
benefit accrues, clause (ii) of subparagraph (A) shall be ap-
plied by substituting ‘‘2 years of service’’ for ‘‘1 year of 
service’’. 

(ii) In the case of any plan maintained exclusively for 
employees of an educational institution (as defined in sec-
tion 170(b)(1)(A)(ii)) by an employer which is exempt from 
tax under section 501(a) which provides that each partici-
pant having at least 1 year of service has a right to 100 
percent of his accrued benefit under the plan which is non-
forfeitable (within the meaning of section 411) at the time 
such benefit accrues, clause (i) of subparagraph (A) shall 
be applied by substituting ‘‘26’’ for ‘‘21’’. This clause shall 
not apply to any plan to which clause (i) applies. 

(2) MAXIMUM AGE CONDITIONS.—A trust shall not constitute 
a qualified trust under section 401(a) if the plan of which it is 
a part excludes from participation (on the basis of age) employ-
ees who have attained a specified age. 

(3) DEFINITION OF YEAR OF SERVICE.— 
(A) GENERAL RULE.—For purposes of this subsection, the 

term ‘‘year of service’’ means a 12-month period during 
which the employee has not less than 1,000 hours of serv-
ice. For purposes of this paragraph, computation of any 12- 
month period shall be made with reference to the date on 
which the employee’s employment commenced, except that, 
under regulations prescribed by the Secretary of Labor, 
such computation may be made by reference to the first 
day of a plan year in the case of an employee who does not 
complete 1,000 hours of service during the 12-month pe-
riod beginning on the date his employment commenced. 

(B) SEASONAL INDUSTRIES.—In the case of any seasonal 
industry where the customary period of employment is less 
than 1,000 hours during a calendar year, the term ‘‘year 
of service’’ shall be such period as may be determined 
under regulations prescribed by the Secretary of Labor. 

(C) HOURS OF SERVICE.—For purposes of this subsection, 
the term ‘‘hour of service’’ means a time of service deter-
mined under regulations prescribed by the Secretary of 
Labor. 

(D) MARITIME INDUSTRIES.—For purposes of this sub-
section, in the case of any maritime industry, 125 days of 
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service shall be treated as 1,000 hours of service. The Sec-
retary of Labor may prescribe regulations to carry out this 
subparagraph. 

(4) TIME OF PARTICIPATION.—A plan shall be treated as not 
meeting the requirements of paragraph (1) unless it provides 
that any employee who has satisfied the minimum age and 
service requirements specified in such paragraph, and who is 
otherwise entitled to participate in the plan, commences par-
ticipation in the plan no later than the earlier of— 

(A) the first day of the first plan year beginning after 
the date on which such employee satisfied such require-
ments, or 

(B) the date 6 months after the date on which he satis-
fied such requirements, 

unless such employee was separated from the service before 
the date referred to in subparagraph (A) or (B), whichever is 
applicable. 

(5) BREAKS IN SERVICE.— 
(A) GENERAL RULE.—Except as otherwise provided in 

subparagraphs (B), (C), and (D), all years of service with 
the employer or employers maintaining the plan shall be 
taken into account in computing the period of service for 
purposes of paragraph (1). 

(B) EMPLOYEES UNDER 2-YEAR 100 PERCENT VESTING.—In 
the case of any employee who has any 1-year break in 
service (as defined in section 411(a)(6)(A)) under a plan to 
which the service requirements of clause (i) of paragraph 
(1)(B) apply, if such employee has not satisfied such re-
quirements, service before such break shall not be required 
to be taken into account. 

(C) 1-YEAR BREAK IN SERVICE.—In computing an employ-
ee’s period of service for purposes of paragraph (1) in the 
case of any participant who has any 1-year break in serv-
ice (as defined in section 411(a)(6)(A)), service before such 
break shall not be required to be taken into account under 
the plan until he has completed a year of service (as de-
fined in paragraph (3)) after his return. 

(D) NONVESTED PARTICIPANTS.— 
(i) IN GENERAL.—For purposes of paragraph (1), in 

the case of a nonvested participant, years of service 
with the employer or employers maintaining the plan 
before any period of consecutive 1-year breaks in serv-
ice shall not be required to be taken into account in 
computing the period of service if the number of con-
secutive 1-year breaks in service within such period 
equals or exceeds the greater of— 

(I) 5, or 
(II) the aggregate number of years of service be-

fore such period. 
(ii) YEARS OF SERVICE NOT TAKEN INTO ACCOUNT.— 

If any years of service are not required to be taken 
into account by reason of a period of breaks in service 
to which clause (i) applies, such years of service shall 
not be taken into account in applying clause (i) to a 
subsequent period of breaks in service. 
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(iii) NONVESTED PARTICIPANT DEFINED.—For pur-
poses of clause (i), the term ‘‘nonvested participant’’ 
means a participant who does not have any nonforfeit-
able right under the plan to an accrued benefit derived 
from employer contributions. 

(E) SPECIAL RULE FOR MATERNITY OR PATERNITY AB-
SENCES.— 

(i) GENERAL RULE.—In the case of each individual 
who is absent from work for any period— 

(I) by reason of the pregnancy of the individual, 
(II) by reason of the birth of a child of the indi-

vidual, 
(III) by reason of the placement of a child with 

the individual in connection with the adoption of 
such child by such individual, or 

(IV) for purposes of caring for such child for a 
period beginning immediately following such birth 
or placement, 

the plan shall treat as hours of service, solely for purposes 
of determining under this paragraph whether a 1-year 
break in service (as defined in section 411(a)(6)(A)) has oc-
curred, the hours described in clause (ii). 

(ii) HOURS TREATED AS HOURS OF SERVICE.—The 
hours described in this clause are— 

(I) the hours of service which otherwise would 
normally have been credited to such individual 
but for such absence, or 

(II) in any case in which the plan is unable to 
determine the hours described in subclause (I), 8 
hours of service per day of such absence, 

except that the total number of hours treated as hours of 
service under this clause by reason of any such pregnancy 
or placement shall not exceed 501 hours. 

(iii) YEAR TO WHICH HOURS ARE CREDITED.—The 
hours described in clause (ii) shall be treated as hours 
of service as provided in this subparagraph— 

(I) only in the year in which the absence from 
work begins, if a participant would be prevented 
from incurring a 1-year break in service in such 
year solely because the period of absence is treat-
ed as hours of service as provided in clause (i); or 

(II) in any other case, in the immediately fol-
lowing year. 

(iv) YEAR DEFINED.—For purposes of this subpara-
graph, the term ‘‘year’’ means the period used in com-
putations pursuant to paragraph (3). 

(v) INFORMATION REQUIRED TO BE FILED.—A plan 
shall not fail to satisfy the requirements of this sub-
paragraph solely because it provides that no credit 
will be given pursuant to this subparagraph unless the 
individual furnishes to the plan administrator such 
timely information as the plan may reasonably require 
to establish— 

(I) that the absence from work is for reasons re-
ferred to in clause (i), and 
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(II) the number of days for which there was 
such an absence. 

(6) SPECIAL RULE FOR CERTAIN PART-TIME EMPLOYEES.— 
(A) IN GENERAL.—In the case of a plan that includes ei-

ther a qualified cash or deferred arrangement (as defined 
in section 401(k)), a trust of which such plan is a part shall 
not constitute a qualified trust under section 401(a) if the 
plan requires, as a condition of participation in the plan or 
arrangement, that an employee complete a period of service 
with the employer (or employers) maintaining the plan ex-
tending beyond the close of the earlier of— 

(i) the period permitted under paragraph (1) (deter-
mined without regard to subparagraph (B)(i) thereof), 
or 

(ii) the first 24-month period— 
(I) consisting of 2 consecutive 12-month periods 

during each of which the employee has at least 500 
hours of service, and 

(II) by the close of which the employee has at-
tained the age of 21. 

(B) EXCEPTION.—Subparagraph (A)(ii) shall not apply to 
any employee described in section 410(b)(3). 

(C) COORDINATION WITH OTHER RULES.— 
(i) IN GENERAL.—In the case of employees who are el-

igible to participate in the arrangement or agreement 
solely by reason of subparagraph (A)(ii)— 

(I) EXCLUSIONS.—An employer may elect to ex-
clude such employees from the application of sub-
section (b) and of subsections (a)(4), (k)(3), (k)(12), 
(k)(13), (k)(15)(B)(i)(I), and (m)(2) of section 401. 

(II) TIME OF PARTICIPATION.—The rules of para-
graph (4) shall apply to such employees. 

(ii) TOP-HEAVY RULES.—An employer may elect to ex-
clude all employees who are eligible to participate in a 
plan maintained by the employer solely by reason of 
subparagraph (A)(ii) from the application of the vesting 
and benefit requirements under subsections (b) and (c) 
of section 416. 

(D) 12-MONTH PERIOD.—For purposes of this paragraph, 
12-month periods shall be determined in the same manner 
as under the last sentence of paragraph (3)(A), except that 
12-month periods beginning before January 1, 2021, shall 
not be taken into account. 

(7) PART-TIME EMPLOYEES.—For purposes of determining 
whether an employee who is eligible to participate in a qualified 
cash or deferred arrangement or a salary reduction agreement 
under a plan solely by reason of paragraph (6)(A)(ii) has a non-
forfeitable right to employer contributions— 

(A) except as provided in subparagraph (B), each 12- 
month period for which the employee has at least 500 hours 
of service shall be treated as a year of service, 

(B) section 411(a)(6) shall be applied by substituting ‘‘at 
least 500 hours of service’’ for ‘‘more than 500 hours of serv-
ice’’ in subparagraph (A) thereof, and 
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(C) 12-month periods occurring before the 24-month pe-
riod described in paragraph (6)(A)(ii) shall not be treated 
as years of service. 

For purposes of this paragraph, 12-month periods shall be de-
termined in the same manner as under paragraph (6)(D). 

(b) MINIMUM COVERAGE REQUIREMENTS.— 
(1) IN GENERAL.—A trust shall not constitute a qualified 

trust under section 401(a) unless such trust is designated by 
the employer as part of a plan which meets 1 of the following 
requirements: 

(A) The plan benefits at least 70 percent of employees 
who are not highly compensated employees. 

(B) The plan benefits— 
(i) a percentage of employees who are not highly 

compensated employees which is at least 70 percent of 
(ii) the percentage of highly compensated employees 

benefiting under the plan. 
(C) The plan meets the requirements of paragraph (2). 

(2) AVERAGE BENEFIT PERCENTAGE TEST.— 
(A) IN GENERAL.—A plan shall be treated as meeting the 

requirements of this paragraph if— 
(i) the plan benefits such employees as qualify under 

a classification set up by the employer and found by 
the Secretary not to be discriminatory in favor of high-
ly compensated employees, and 

(ii) the average benefit percentage for employees 
who are not highly compensated employees is at least 
70 percent of the average benefit percentage for highly 
compensated employees. 

(B) AVERAGE BENEFIT PERCENTAGE.—For purposes of 
this paragraph, the term ‘‘average benefit percentage’’ 
means, with respect to any group, the average of the ben-
efit percentages calculated separately with respect to each 
employee in such group (whether or not a participant in 
any plan). 

(C) BENEFIT PERCENTAGE.—For purposes of this para-
graph— 

(i) IN GENERAL.—The term ‘‘benefit percentage’’ 
means the employer-provided contribution or benefit of 
an employee under all qualified plans maintained by 
the employer, expressed as a percentage of such em-
ployee’s compensation (within the meaning of section 
414(s)). 

(ii) PERIOD FOR COMPUTING PERCENTAGE.—At the 
election of an employer, the benefit percentage for any 
plan year shall be computed on the basis of contribu-
tions or benefits for— 

(I) such plan year, or 
(II) any consecutive plan year period (not great-

er than 3 years) which ends with such plan year 
and which is specified in such election. 

An election under this clause, once made, may be revoked 
or modified only with the consent of the Secretary. 

(D) EMPLOYEES TAKEN INTO ACCOUNT.—For purposes of 
determining who is an employee for purposes of deter-
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mining the average benefit percentage under subpara-
graph (B)— 

(i) except as provided in clause (ii), paragraph (4)(A) 
shall not apply, or 

(ii) if the employer elects, paragraph (4)(A) shall be 
applied by using the lowest age and service require-
ments of all qualified plans maintained by the em-
ployer. 

(E) QUALIFIED PLAN.—For purposes of this paragraph, 
the term ‘‘qualified plan’’ means any plan which (without 
regard to this subsection) meets the requirements of sec-
tion 401(a). 

(3) EXCLUSION OF CERTAIN EMPLOYEES.—For purposes of this 
subsection, there shall be excluded from consideration— 

(A) employees who are included in a unit of employees 
covered by an agreement which the Secretary of Labor 
finds to be a collective bargaining agreement between em-
ployee representatives and one or more employers, if there 
is evidence that retirement benefits were the subject of 
good faith bargaining between such employee representa-
tives and such employer or employers, 

(B) in the case of a trust established or maintained pur-
suant to an agreement which the Secretary of Labor finds 
to be a collective bargaining agreement between air pilots 
represented in accordance with title II of the Railway 
Labor Act and one or more employers, all employees not 
covered by such agreement, and 

(C) employees who are nonresident aliens and who re-
ceive no earned income (within the meaning of section 
911(d)(2)) from the employer which constitutes income 
from sources within the United States (within the meaning 
of section 861(a)(3)). 

Subparagraph (A) shall not apply with respect to coverage of 
employees under a plan pursuant to an agreement under such 
subparagraph. For purposes of subparagraph (B), management 
pilots who are not represented in accordance with title II of the 
Railway Labor Act shall be treated as covered by a collective 
bargaining agreement described in such subparagraph if the 
management pilots manage the flight operations of air pilots 
who are so represented and the management pilots are, pursu-
ant to the terms of the agreement, included in the group of em-
ployees benefitting under the trust described in such subpara-
graph. Subparagraph (B) shall not apply in the case of a plan 
which provides contributions or benefits for employees whose 
principal duties are not customarily performed aboard an air-
craft in flight (other than management pilots described in the 
preceding sentence). 

(4) EXCLUSION OF EMPLOYEES NOT MEETING AGE AND SERVICE 
REQUIREMENTS.— 

(A) IN GENERAL.—If a plan— 
(i) prescribes minimum age and service require-

ments as a condition of participation, and 
(ii) excludes all employees not meeting such require-

ments from participation, 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00167 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



168 

then such employees shall be excluded from consideration 
for purposes of this subsection. 

(B) REQUIREMENTS MAY BE MET SEPARATELY WITH RE-
SPECT TO EXCLUDED GROUP.—If employees not meeting the 
minimum age or service requirements of subsection (a)(1) 
(without regard to subparagraph (B) thereof) are covered 
under a plan of the employer which meets the require-
ments of paragraph (1) separately with respect to such em-
ployees, such employees may be excluded from consider-
ation in determining whether any plan of the employer 
meets the requirements of paragraph (1). 

(C) REQUIREMENTS NOT TREATED AS BEING MET BEFORE 
ENTRY DATE.—An employee shall not be treated as meeting 
the age and service requirements described in this para-
graph until the first date on which, under the plan, any 
employee with the same age and service would be eligible 
to commence participation in the plan. 

(5) LINE OF BUSINESS EXCEPTION.— 
(A) IN GENERAL.—If, under section 414(r), an employer is 

treated as operating separate lines of business for a year, 
the employer may apply the requirements of this sub-
section for such year separately with respect to employees 
in each separate line of business. 

(B) PLAN MUST BE NONDISCRIMINATORY.—Subparagraph 
(A) shall not apply with respect to any plan maintained by 
an employer unless such plan benefits such employees as 
qualify under a classification set up by the employer and 
found by the Secretary not to be discriminatory in favor of 
highly compensated employees. 

(6) DEFINITIONS AND SPECIAL RULES.—For purposes of this 
subsection— 

(A) HIGHLY COMPENSATED EMPLOYEE.—The term ‘‘highly 
compensated employee’’ has the meaning given such term 
by section 414(q). 

(B) AGGREGATION RULES.—An employer may elect to des-
ignate— 

(i) 2 or more trusts, 
(ii) 1 or more trusts and 1 or more annuity plans, 

or 
(iii) 2 or more annuity plans, 

as part of 1 plan intended to qualify under section 401(a) 
to determine whether the requirements of this subsection 
are met with respect to such trusts or annuity plans. If an 
employer elects to treat any trusts or annuity plans as 1 
plan under this subparagraph, such trusts or annuity 
plans shall be treated as 1 plan for purposes of section 
401(a)(4). 

(C) SPECIAL RULES FOR CERTAIN DISPOSITIONS OR ACQUI-
SITIONS.— 

(i) IN GENERAL.—If a person becomes, or ceases to 
be, a member of a group described in subsection (b), 
(c), (m), or (o) of section 414, then the requirements of 
this subsection shall be treated as having been met 
during the transition period with respect to any plan 
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covering employees of such person or any other mem-
ber of such group if— 

(I) such requirements were met immediately be-
fore each such change, and 

(II) the coverage under such plan is not signifi-
cantly changed during the transition period (other 
than by reason of the change in members of a 
group) or such plan meets such other require-
ments as the Secretary may prescribe by regula-
tion. 

(ii) TRANSITION PERIOD.—For purposes of clause (i), 
the term ‘‘transition period’’ means the period— 

(I) beginning on the date of the change in mem-
bers of a group, and 

(II) ending on the last day of the 1st plan year 
beginning after the date of such change. 

(D) SPECIAL RULE FOR CERTAIN EMPLOYEE STOCK OWNER-
SHIP PLANS.—A trust which is part of a tax credit employee 
stock ownership plan which is the only plan of an em-
ployer intended to qualify under section 401(a) shall not be 
treated as not a qualified trust under section 401(a) solely 
because it fails to meet the requirements of this subsection 
if— 

(i) such plan benefits 50 percent or more of all the 
employees who are eligible under a nondiscriminatory 
classification under the plan, and 

(ii) the sum of the amounts allocated to each partici-
pant’s account for the year does not exceed 2 percent 
of the compensation of that participant for the year. 

(E) ELIGIBILITY TO CONTRIBUTE.—In the case of contribu-
tions which are subject to section 401(k) or 401(m), em-
ployees who are eligible to contribute (or elect to have con-
tributions made on their behalf) shall be treated as bene-
fiting under the plan (other than for purposes of paragraph 
(2)(A)(ii)). 

(F) EMPLOYERS WITH ONLY HIGHLY COMPENSATED EM-
PLOYEES.—A plan maintained by an employer which has 
no employees other than highly compensated employees for 
any year shall be treated as meeting the requirements of 
this subsection for such year. 

(G) REGULATIONS.—The Secretary shall prescribe such 
regulations as may be necessary or appropriate to carry 
out the purposes of this subsection. 

(c) APPLICATION OF PARTICIPATION STANDARDS TO CERTAIN 
PLANS.— 

(1) The provisions of this section (other than paragraph (2) 
of this subsection) shall not apply to— 

(A) a governmental plan (within the meaning of section 
414(d)), 

(B) a church plan (within the meaning of section 414(e)) 
with respect to which the election provided by subsection 
(d) of this section has not been made, 

(C) a plan which has not at any time after September 2, 
1974, provided for employer contributions, and 
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(D) a plan established and maintained by a society, 
order, or association described in section 501(c)(8) or (9) if 
no part of the contributions to or under such plan are 
made by employers of participants in such plan. 

(2) A plan described in paragraph (1) shall be treated as 
meeting the requirements of this section for purposes of section 
401(a), except that in the case of a plan described in subpara-
graph (B), (C), or (D) of paragraph (1), this paragraph shall 
apply only if such plan meets the requirements of section 
401(a)(3) (as in effect on September 1, 1974). 

(d) ELECTION BY CHURCH TO HAVE PARTICIPATION, VESTING, FUND-
ING, ETC., PROVISIONS APPLY.— 

(1) IN GENERAL.—If the church or convention or association 
of churches which maintains any church plan makes an elec-
tion under this subsection (in such form and manner as the 
Secretary may by regulations prescribe), then the provisions of 
this title relating to participation, vesting, funding, etc. (as in 
effect from time to time) shall apply to such church plan as if 
such provisions did not contain an exclusion for church plans. 

(2) ELECTION IRREVOCABLE.—An election under this sub-
section with respect to any church plan shall be binding with 
respect to such plan, and, once made, shall be irrevocable. 

SEC. 411. MINIMUM VESTING STANDARDS 
(a) GENERAL RULE.—A trust shall not constitute a qualified trust 

under section 401(a) unless the plan of which such trust is a part 
provides that an employee’s right to his normal retirement benefit 
is nonforfeitable upon the attainment of normal retirement age (as 
defined in paragraph (8)) and in addition satisfies the requirements 
of paragraphs (1), (2), and (11) of this subsection and the require-
ments of subsection (b)(3), and also satisfies, in the case of a de-
fined benefit plan, the requirements of subsection (b)(1) and, in the 
case of a defined contribution plan, the requirements of subsection 
(b)(2). 

(1) EMPLOYEE CONTRIBUTIONS.—A plan satisfies the require-
ments of this paragraph if an employee’s rights in his accrued 
benefit derived from his own contributions are nonforfeitable. 

(2) EMPLOYER CONTRIBUTIONS.— 
(A) DEFINED BENEFIT PLANS.— 

(i) IN GENERAL.—In the case of a defined benefit 
plan, a plan satisfies the requirements of this para-
graph if it satisfies the requirements of clause (ii) or 
(iii). 

(ii) 5-YEAR VESTING.—A plan satisfies the require-
ments of this clause if an employee who has completed 
at least 5 years of service has a nonforfeitable right to 
100 percent of the employee’s accrued benefit derived 
from employer contributions. 

(iii) 3 TO 7 YEAR VESTING.—A plan satisfies the re-
quirements of this clause if an employee has a non-
forfeitable right to a percentage of the employee’s ac-
crued benefit derived from employer contributions de-
termined under the following table: [Omitted table] 

(B) DEFINED CONTRIBUTION PLANS.— 
(i) IN GENERAL.—In the case of a defined contribu-

tion plan, a plan satisfies the requirements of this 
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paragraph if it satisfies the requirements of clause (ii) 
or (iii). 

(ii) 3-YEAR VESTING.—A plan satisfies the require-
ments of this clause if an employee who has completed 
at least 3 years of service has a nonforfeitable right to 
100 percent of the employee’s accrued benefit derived 
from employer contributions. 

(iii) 2 TO 6 YEAR VESTING.—A plan satisfies the re-
quirements of this clause if an employee has a non-
forfeitable right to a percentage of the employee’s ac-
crued benefit derived from employer contributions de-
termined under the following table: [Omitted table] 

(3) CERTAIN PERMITTED FORFEITURES, SUSPENSIONS, ETC..— 
For purposes of this subsection— 

(A) FORFEITURE ON ACCOUNT OF DEATH.—A right to an 
accrued benefit derived from employer contributions shall 
not be treated as forfeitable solely because the plan pro-
vides that it is not payable if the participant dies (except 
in the case of a survivor annuity which is payable as pro-
vided in section 401(a)(11)). 

(B) SUSPENSION OF BENEFITS UPON REEMPLOYMENT OF 
RETIREE.—A right to an accrued benefit derived from em-
ployer contributions shall not be treated as forfeitable sole-
ly because the plan provides that the payment of benefits 
is suspended for such period as the employee is employed, 
subsequent to the commencement of payment of such bene-
fits— 

(i) in the case of a plan other than a multi-employer 
plan, by the employer who maintains the plan under 
which such benefits were being paid; and 

(ii) in the case of a multiemployer plan, in the same 
industry, the same trade or craft, and the same geo-
graphic area covered by the plan as when such bene-
fits commenced. 

The Secretary of Labor shall prescribe such regulations as 
may be necessary to carry out the purposes of this sub-
paragraph, including regulations with respect to the mean-
ing of the term ‘‘employed’’. 

(C) EFFECT OF RETROACTIVE PLAN AMENDMENTS.—A 
right to an accrued benefit derived from employer con-
tributions shall not be treated as forfeitable solely because 
plan amendments may be given retroactive application as 
provided in section 412(d)(2). 

(D) WITHDRAWAL OF MANDATORY CONTRIBUTION.— 
(i) A right to an accrued benefit derived from em-

ployer contributions shall not be treated as forfeitable 
solely because the plan provides that, in the case of a 
participant who does not have a nonforfeitable right to 
at least 50 percent of his accrued benefit derived from 
employer contributions, such accrued benefit may be 
forfeited on account of the withdrawal by the partici-
pant of any amount attributable to the benefit derived 
from mandatory contributions (as defined in sub-
section (c)(2)(C)) made by such participant. 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00171 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



172 

(ii) Clause (i) shall not apply to a plan unless the 
plan provides that any accrued benefit forfeited under 
a plan provision described in such clause shall be re-
stored upon repayment by the participant of the full 
amount of the withdrawal described in such clause 
plus, in the case of a defined benefit plan, interest. 
Such interest shall be computed on such amount at 
the rate determined for purposes of subsection 
(c)(2)(C) on the date of such repayment (computed an-
nually from the date of such withdrawal). The plan 
provision required under this clause may provide that 
such repayment must be made (I) in the case of a 
withdrawal on account of separation from service, be-
fore the earlier of 5 years after the first date on which 
the participant is subsequently re-employed by the 
employer, or the close of the first period of 5 consecu-
tive 1-year breaks in service commencing after the 
withdrawal; or (II) in the case of any other with-
drawal, 5 years after the date of the withdrawal. 

(iii) In the case of accrued benefits derived from em-
ployer contributions which accrued before September 
2, 1974, a right to such accrued benefit derived from 
employer contributions shall not be treated as forfeit-
able solely because the plan provides that an amount 
of such accrued benefit may be forfeited on account of 
the withdrawal by the participant of an amount attrib-
utable to the benefit derived from mandatory contribu-
tions (as defined in subsection (c)(2)(C)) made by such 
participant before September 2, 1974 if such amount 
forfeited is proportional to such amount withdrawn. 
This clause shall not apply to any plan to which any 
mandatory contribution is made after September 2, 
1974. The Secretary shall prescribe such regulations 
as may be necessary to carry out the purposes of this 
clause. 

(iv) For purposes of this subparagraph, in the case 
of any class-year plan, a withdrawal of employee con-
tributions shall be treated as a withdrawal of such 
contributions on a plan year by plan year basis in suc-
ceeding order of time. 

(v) For nonforfeitability where the employee has a 
nonforfeitable right to at least 50 percent of his ac-
crued benefit, see section 401(a)(19). 

(E) CESSATION OF CONTRIBUTIONS UNDER A MULTIEM-
PLOYER PLAN.—A right to an accrued benefit derived from 
employer contributions under a multiemployer plan shall 
not be treated as forfeitable solely because the plan pro-
vides that benefits accrued as a result of service with the 
participant’s employer before the employer had an obliga-
tion to contribute under the plan may not be payable if the 
employer ceases contributions to the multiemployer plan. 

(F) REDUCTION AND SUSPENSION OF BENEFITS BY A MUL-
TIEMPLOYER PLAN.—A participant’s right to an accrued 
benefit derived from employer contributions under a multi-
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employer plan shall not be treated as forfeitable solely be-
cause— 

(i) the plan is amended to reduce benefits under sec-
tion 4281 of the Employee Retirement Income Security 
Act of 1974, or 

(ii) benefit payments under the plan may be sus-
pended under section 418E or under section 4281 of 
the Employee Retirement Income Security Act of 1974. 

(G) TREATMENT OF MATCHING CONTRIBUTIONS FORFEITED 
BY REASON OF EXCESS DEFERRAL OR CONTRIBUTION OR PER-
MISSIBLE WITHDRAWAL.—A matching contribution (within 
the meaning of section 401(m)) shall not be treated as for-
feitable merely because such contribution is forfeitable if 
the contribution to which the matching contribution re-
lates is treated as an excess contribution under section 
401(k)(8)(B), an excess deferral under section 402(g)(2)(A), 
a permissible withdrawal under section 414(w), or an ex-
cess aggregate contribution under section 401(m)(6)(B). 

(4) SERVICE INCLUDED IN DETERMINATION OF NONFORFEIT-
ABLE PERCENTAGE.—In computing the period of service under 
the plan for purposes of determining the nonforfeitable per-
centage under paragraph (2), all of an employee’s years of serv-
ice with the employer or employers maintaining the plan shall 
be taken into account, except that the following may be dis-
regarded: 

(A) years of service before age 18; 
(B) years of service during a period for which the em-

ployee declined to contribute to a plan requiring employee 
contributions; 

(C) years of service with an employer during any period 
for which the employer did not maintain the plan or a 
predecessor plan (as defined under regulations prescribed 
by the Secretary); 

(D) service not required to be taken into account under 
paragraph (6); 

(E) years of service before January 1, 1971, unless the 
employee has had at least 3 years of service after Decem-
ber 31, 1970; 

(F) years of service before the first plan year to which 
this section applies, if such service would have been dis-
regarded under the rules of the plan with regard to breaks 
in service as in effect on the applicable date; and 

(G) in the case of a multiemployer plan, years of serv-
ice— 

(i) with an employer after— 
(I) a complete withdrawal of that employer from 

the plan (within the meaning of section 4203 of 
the Employee Retirement Income Security Act of 
1974), or 

(II) to the extent permitted in regulations pre-
scribed by the Secretary, a partial withdrawal de-
scribed in section 4205(b)(2)(A)(i) of such Act in 
conjunction with the decertification of the collec-
tive bargaining representative, and 
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(ii) with any employer under the plan after the ter-
mination date of the plan under section 4048 of such 
Act. 

(5) YEAR OF SERVICE.— 
(A) GENERAL RULE.—For purposes of this subsection, ex-

cept as provided in subparagraph (C), the term ‘‘year of 
service’’ means a calendar year, plan year, or other 12-con-
secutive month period designated by the plan (and not pro-
hibited under regulations prescribed by the Secretary of 
Labor) during which the participant has completed 1,000 
hours of service. 

(B) HOURS OF SERVICE.—For purposes of this subsection, 
the term ‘‘hours of service’’ has the meaning provided by 
section 410(a)(3)(C). 

(C) SEASONAL INDUSTRIES.—In the case of any seasonal 
industry where the customary period of employment is less 
than 1,000 hours during a calendar year, the term ‘‘year 
of service’’ shall be such period as may be determined 
under regulations prescribed by the Secretary of Labor. 

(D) MARITIME INDUSTRIES.—For purposes of this sub-
section, in the case of any maritime industry, 125 days of 
service shall be treated as 1,000 hours of service. The Sec-
retary of Labor may prescribe regulations to carry out the 
purposes of this subparagraph. 

(6) BREAKS IN SERVICE.— 
(A) DEFINITION OF 1-YEAR BREAK IN SERVICE.—For pur-

poses of this paragraph, the term ‘‘1-year break in service’’ 
means a calendar year, plan year, or other 12-consecutive- 
month period designated by the plan (and not prohibited 
under regulations prescribed by the Secretary of Labor) 
during which the participant has not completed more than 
500 hours of service. 

(B) 1 YEAR OF SERVICE AFTER 1-YEAR BREAK IN SERV-
ICE.—For purposes of paragraph (4), in the case of any em-
ployee who has any 1-year break in service, years of serv-
ice before such break shall not be required to be taken into 
account until he has completed a year of service after his 
return. 

(C) 5 CONSECUTIVE 1-YEAR BREAKS IN SERVICE UNDER DE-
FINED CONTRIBUTION PLAN.—For purposes of paragraph 
(4), in the case of any participant in a defined contribution 
plan, or an insured defined benefit plan which satisfies the 
requirements of subsection (b)(1)(F), who has 5 consecutive 
1-year breaks in service, years of service after such 5-year 
period shall not be required to be taken into account for 
purposes of determining the nonforfeitable percentage of 
his accrued benefit derived from employer contributions 
which accrued before such 5-year period. 

(D) NONVESTED PARTICIPANTS.— 
(i) IN GENERAL.—For purposes of paragraph (4), in 

the case of a nonvested participant, years of service 
with the employer or employers maintaining the plan 
before any period of consecutive 1-year breaks in serv-
ice shall not be required to be taken into account if the 
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number of consecutive 1-year breaks in service within 
such period equals or exceeds the greater of— 

(I) 5, or 
(II) the aggregate number of years of service be-

fore such period. 
(ii) YEARS OF SERVICE NOT TAKEN INTO ACCOUNT.— 

If any years of service are not required to be taken 
into account by reason of a period of breaks in service 
to which clause (i) applies, such years of service shall 
not be taken into account in applying clause (i) to a 
subsequent period of breaks in service. 

(iii) NONVESTED PARTICIPANT DEFINED.—For pur-
poses of clause (i), the term ‘‘nonvested participant’’ 
means a participant who does not have any nonforfeit-
able right under the plan to an accrued benefit derived 
from employer contributions. 

(E) SPECIAL RULE FOR MATERNITY OR PATERNITY AB-
SENCES.— 

(i) GENERAL RULE.—In the case of each individual 
who is absent from work for any period— 

(I) by reason of the pregnancy of the individual, 
(II) by reason of the birth of a child of the indi-

vidual, 
(III) by reason of the placement of a child with 

the individual in connection with the adoption of 
such child by such individual, or 

(IV) for purposes of caring for such child for a 
period beginning immediately following such birth 
or placement, 

the plan shall treat as hours of service, solely for purposes 
of determining under this paragraph whether a 1-year 
break in service has occurred, the hours described in 
clause (ii). 

(ii) HOURS TREATED AS HOURS OF SERVICE.—The 
hours described in this clause are— 

(I) the hours of service which otherwise would 
normally have been credited to such individual 
but for such absence, or 

(II) in any case in which the plan is unable to 
determine the hours described in subclause (I), 8 
hours of service per day of absence, 

except that the total number of hours treated as hours of 
service under this clause by reason of any such pregnancy 
or placement shall not exceed 501 hours. 

(iii) YEAR TO WHICH HOURS ARE CREDITED.—The 
hours described in clause (ii) shall be treated as hours 
of service as provided in this subparagraph— 

(I) only in the year in which the absence from 
work begins, if a participant would be prevented 
from incurring a 1-year break in service in such 
year solely because the period of absence is treat-
ed as hours of service as provided in clause (i); or 

(II) in any other case, in the immediately fol-
lowing year. 
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(iv) YEAR DEFINED.—For purposes of this subpara-
graph, the term ‘‘year’’ means the period used in com-
putations pursuant to paragraph (5). 

(v) INFORMATION REQUIRED TO BE FILED.—A plan 
shall not fail to satisfy the requirements of this sub-
paragraph solely because it provides that no credit 
will be given pursuant to this subparagraph unless the 
individual furnishes to the plan administrator such 
timely information as the plan may reasonably require 
to establish— 

(I) that the absence from work is for reasons re-
ferred to in clause (i), and 

(II) the number of days for which there was 
such an absence. 

(7) ACCRUED BENEFIT.— 
(A) IN GENERAL.—For purposes of this section, the term 

‘‘accrued benefit’’ means— 
(i) in the case of a defined benefit plan, the employ-

ee’s accrued benefit determined under the plan and, 
except as provided in subsection (c)(3), expressed in 
the form of an annual benefit commencing at normal 
retirement age, or 

(ii) in the case of a plan which is not a defined ben-
efit plan, the balance of the employee’s account. 

(B) EFFECT OF CERTAIN DISTRIBUTIONS.—Notwith-
standing paragraph (4), for purposes of determining the 
employee’s accrued benefit under the plan, the plan may 
disregard service performed by the employee with respect 
to which he has received— 

(i) a distribution of the present value of his entire 
nonforfeitable benefit if such distribution was in an 
amount (not more than the dollar limit under section 
411(a)(11)(A)) permitted under regulations prescribed 
by the Secretary, or 

(ii) a distribution of the present value of his non-
forfeitable benefit attributable to such service which 
he elected to receive. 

Clause (i) of this subparagraph shall apply only if such dis-
tribution was made on termination of the employee’s par-
ticipation in the plan. Clause (ii) of this subparagraph 
shall apply only if such distribution was made on termi-
nation of the employee’s participation in the plan or under 
such other circumstances as may be provided under regu-
lations prescribed by the Secretary. 

(C) REPAYMENT OF SUBPARAGRAPH (B) DISTRIBUTIONS.— 
For purposes of determining the employee’s accrued ben-
efit under a plan, the plan may not disregard service as 
provided in subparagraph (B) unless the plan provides an 
opportunity for the participant to repay the full amount of 
the distribution described in such subparagraph (B) with, 
in the case of a defined benefit plan, interest at the rate 
determined for purposes of subsection (c)(2)(C) and pro-
vides that upon such repayment the employee’s accrued 
benefit shall be recomputed by taking into account service 
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so disregarded. This subparagraph shall apply only in the 
case of a participant who— 

(i) received such a distribution in any plan year to 
which this section applies, which distribution was less 
than the present value of his accrued benefit, 

(ii) resumes employment covered under the plan, 
and 

(iii) repays the full amount of such distribution with, 
in the case of a defined benefit plan, interest at the 
rate determined for purposes of subsection (c)(2)(C). 

The plan provision required under this subparagraph may 
provide that such repayment must be made (I) in the case 
of a withdrawal on account of separation from service, be-
fore the earlier of 5 years after the first date on which the 
participant is subsequently re-employed by the employer, 
or the close of the first period of 5 consecutive 1-year 
breaks in service commencing after the withdrawal; or (II) 
in the case of any other withdrawal, 5 years after the date 
of the withdrawal. 

(D) ACCRUED BENEFIT ATTRIBUTABLE TO EMPLOYEE CON-
TRIBUTIONS.—The accrued benefit of an employee shall not 
be less than the amount determined under subsection 
(c)(2)(B) with respect to the employee’s accumulated con-
tributions. 

(8) NORMAL RETIREMENT AGE.—For purposes of this section, 
the term ‘‘normal retirement age’’ means the earlier of— 

(A) the time a plan participant attains normal retire-
ment age under the plan, or 

(B) the later of— 
(i) the time a plan participant attains age 65, or 
(ii) the 5th anniversary of the time a plan partici-

pant commenced participation in the plan. 
(9) NORMAL RETIREMENT BENEFIT.—For purposes of this sec-

tion, the term ‘‘normal retirement benefit’’ means the greater 
of the early retirement benefit under the plan, or the benefit 
under the plan commencing at normal retirement age. The nor-
mal retirement benefit shall be determined without regard to— 

(A) medical benefits, and 
(B) disability benefits not in excess of the qualified dis-

ability benefit. 
For purposes of this paragraph, a qualified disability benefit is 
a disability benefit provided by a plan which does not exceed 
the benefit which would be provided for the participant if he 
separated from the service at normal retirement age. For pur-
poses of this paragraph, the early retirement benefit under a 
plan shall be determined without regard to any benefits com-
mencing before benefits payable under title II of the Social Se-
curity Act become payable which— 

(i) do not exceed such social security benefits, and 

(ii) terminate when such social security benefits com-
mence. 

(10) CHANGES IN VESTING SCHEDULE.— 
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(A) GENERAL RULE.—A plan amendment changing any 
vesting schedule under the plan shall be treated as not 
satisfying the requirements of paragraph (2) if the non-
forfeitable percentage of the accrued benefit derived from 
employer contributions (determined as of the later of the 
date such amendment is adopted, or the date such amend-
ment becomes effective) of any employee who is a partici-
pant in the plan is less than such nonforfeitable percent-
age computed under the plan without regard to such 
amendment. 

(B) ELECTION OF FORMER SCHEDULE.—A plan amend-
ment changing any vesting schedule under the plan shall 
be treated as not satisfying the requirements of paragraph 
(2) unless each participant having not less than 3 years of 
service is permitted to elect, within a reasonable period 
after the adoption of such amendment, to have his non-
forfeitable percentage computed under the plan without re-
gard to such amendment. 

(11) RESTRICTIONS ON CERTAIN MANDATORY DISTRIBUTIONS.— 
(A) IN GENERAL.—If the present value of any nonforfeit-

able accrued benefit exceeds ø$5,000¿ $7,000, a plan meets 
the requirements of this paragraph only if such plan pro-
vides that such benefit may not be immediately distributed 
without the consent of the participant. 

(B) DETERMINATION OF PRESENT VALUE.—For purposes of 
subparagraph (A), the present value shall be calculated in 
accordance with section 417(e)(3). 

(C) DIVIDEND DISTRIBUTIONS OF ESOPS ARRANGE-
MENT.—This paragraph shall not apply to any distribution 
of dividends to which section 404(k) applies. 

(D) SPECIAL RULE FOR ROLLOVER CONTRIBUTIONS.—A 
plan shall not fail to meet the requirements of this para-
graph if, under the terms of the plan, the present value of 
the nonforfeitable accrued benefit is determined without 
regard to that portion of such benefit which is attributable 
to rollover contributions (and earnings allocable thereto). 
For purposes of this subparagraph, the term ‘‘rollover con-
tributions’’ means any rollover contribution under sections 
402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16). 

(13) SPECIAL RULES FOR PLANS COMPUTING ACCRUED BENE-
FITS BY REFERENCE TO HYPOTHETICAL ACCOUNT BALANCE OR 
EQUIVALENT AMOUNTS.— 

(A) IN GENERAL.—An applicable defined benefit plan 
shall not be treated as failing to meet— 

(i) subject to subparagraph (B), the requirements of 
subsection (a)(2), or 

(ii) the requirements of subsection (a)(11) or (c), or 
the requirements of section 417(e), with respect to ac-
crued benefits derived from employer contributions, 

solely because the present value of the accrued benefit (or 
any portion thereof) of any participant is, under the terms 
of the plan, equal to the amount expressed as the balance 
in the hypothetical account described in subparagraph (C) 
or as an accumulated percentage of the participant’s final 
average compensation. 
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(B) 3-YEAR VESTING.—In the case of an applicable de-
fined benefit plan, such plan shall be treated as meeting 
the requirements of subsection (a)(2) only if an employee 
who has completed at least 3 years of service has a non-
forfeitable right to 100 percent of the employee’s accrued 
benefit derived from employer contributions. 

(C) APPLICABLE DEFINED BENEFIT PLAN AND RELATED 
RULES.—For purposes of this subsection— 

(i) IN GENERAL.—The term ‘‘applicable defined ben-
efit plan’’ means a defined benefit plan under which 
the accrued benefit (or any portion thereof) is cal-
culated as the balance of a hypothetical account main-
tained for the participant or as an accumulated per-
centage of the participant’s final average compensa-
tion. 

(ii) REGULATIONS TO INCLUDE SIMILAR PLANS.—The 
Secretary shall issue regulations which include in the 
definition of an applicable defined benefit plan any de-
fined benefit plan (or any portion of such a plan) 
which has an effect similar to an applicable defined 
benefit plan. 

(b) ACCRUED BENEFIT REQUIREMENTS.— 
(1) DEFINED BENEFIT PLANS.— 

(A) 3-PERCENT METHOD.—A defined benefit plan satisfies 
the requirements of this paragraph if the accrued benefit 
to which each participant is entitled upon his separation 
from the service is not less than— 

(i) 3 percent of the normal retirement benefit to 
which he would be entitled if he commenced participa-
tion at the earliest possible entry age under the plan 
and served continuously until the earlier of age 65 or 
the normal retirement age specified under the plan, 
multiplied by 

(ii) the number of years (not in excess of 331/3) of 
his participation in the plan. 

In the case of a plan providing retirement benefits based 
on compensation during any period, the normal retirement 
benefit to which a participant would be entitled shall be 
determined as if he continued to earn annually the aver-
age rate of compensation which he earned during consecu-
tive years of service, not in excess of 10, for which his com-
pensation was the highest. For purposes of this subpara-
graph, social security benefits and all other relevant fac-
tors used to compute benefits shall be treated as remain-
ing constant as of the current year for all years after such 
current year. 

(B) 1331/3 PERCENT RULE.—A defined benefit plan satis-
fies the requirements of this paragraph for a particular 
plan year if under the plan the accrued benefit payable at 
the normal retirement age is equal to the normal retire-
ment benefit and the annual rate at which any individual 
who is or could be a participant can accrue the retirement 
benefits payable at normal retirement age under the plan 
for any later plan year is not more than 1331/3 percent of 
the annual rate at which he can accrue benefits for any 
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plan year beginning on or after such particular plan year 
and before such later plan year. For purposes of this sub-
paragraph— 

(i) any amendment to the plan which is in effect for 
the current year shall be treated as in effect for all 
other plan years; 

(ii) any change in an accrual rate which does not 
apply to any individual who is or could be a partici-
pant in the current year shall be disregarded; 

(iii) the fact that benefits under the plan may be 
payable to certain employees before normal retirement 
age shall be disregarded; and 

(iv) social security benefits and all other relevant 
factors used to compute benefits shall be treated as re-
maining constant as of the current year for all years 
after the current year. 

(C) FRACTIONAL RULE.—A defined benefits plan satisfies 
the requirements of this paragraph if the accrued benefit 
to which any participant is entitled upon his separation 
from the service is not less than a fraction of the annual 
benefit commencing at normal retirement age to which he 
would be entitled under the plan as in effect on the date 
of his separation if he continued to earn annually until 
normal retirement age the same rate of compensation 
upon which his normal retirement benefit would be com-
puted under the plan, determined as if he had attained 
normal retirement age on the date on which any such de-
termination is made (but taking into account no more than 
the 10 years of service immediately preceding his separa-
tion from service). Such fraction shall be a fraction, not ex-
ceeding 1, the numerator of which is the total number of 
his years of participation in the plan (as of the date of his 
separation from the service) and the denominator of which 
is the total number of years he would have participated in 
the plan if he separated from the service at the normal re-
tirement age. For purposes of this subparagraph, social se-
curity benefits and all other relevant factors used to com-
pute benefits shall be treated as remaining constant as of 
the current year for all years after such current year. 

(D) ACCRUAL FOR SERVICE BEFORE EFFECTIVE DATE.— 
Subparagraphs (A), (B), and (C) shall not apply with re-
spect to years of participation before the first plan year to 
which this section applies, but a defined benefit plan satis-
fies the requirements of this subparagraph with respect to 
such years of participation only if the accrued benefit of 
any participant with respect to such years of participation 
is not less than the greater of— 

(i) his accrued benefit determined under the plan, as 
in effect from time to time prior to September 2, 1974, 
or 

(ii) an accrued benefit which is not less than one- 
half of the accrued benefit to which such participant 
would have been entitled if subparagraph (A), (B), or 
(C) applied with respect to such years of participation. 
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(E) FIRST TWO YEARS OF SERVICE.—Notwithstanding sub-
paragraphs (A), (B), and (C) of this paragraph, a plan shall 
not be treated as not satisfying the requirements of this 
paragraph solely because the accrual of benefits under the 
plan does not become effective until the employee has two 
continuous years of service. For purposes of this subpara-
graph, the term ‘‘years of service’’ has the meaning pro-
vided by section 410(a)(3)(A). 

(F) CERTAIN INSURED DEFINED BENEFIT PLANS.—Notwith-
standing subparagraphs (A), (B), and (C), a defined benefit 
plan satisfies the requirements of this paragraph if such 
plan— 

(i) is funded exclusively by the purchase of insur-
ance contracts, and 

(ii) satisfies the requirements of subparagraphs (B) 
and (C) of section 412(e)(3) (relating to certain insur-
ance contract plans), 

but only if an employee’s accrued benefit as of any applica-
ble date is not less than the cash surrender value his in-
surance contracts would have on such applicable date if 
the requirements of subparagraphs (D), (E), and (F) of sec-
tion 412(e)(3) were satisfied. 

(G) ACCRUED BENEFIT MAY NOT DECREASE ON ACCOUNT 
OF INCREASING AGE OR SERVICE.—Notwithstanding the pre-
ceding subparagraphs, a defined benefit plan shall be 
treated as not satisfying the requirements of this para-
graph if the participant’s accrued benefit is reduced on ac-
count of any increase in his age or service. The preceding 
sentence shall not apply to benefits under the plan com-
mencing before entitlement to benefits payable under title 
II of the Social Security Act which benefits under the 
plan— 

(i) do not exceed such social security benefits, and 
(ii) terminate when such social security benefits 

commence. 
(H) CONTINUED ACCRUAL BEYOND NORMAL RETIREMENT 

AGE.— 
(i) IN GENERAL.—Notwithstanding the preceding 

subparagraphs, a defined benefit plan shall be treated 
as not satisfying the requirements of this paragraph if, 
under the plan, an employee’s benefit accrual is 
ceased, or the rate of an employee’s benefit accrual is 
reduced, because of the attainment of any age. 

(ii) CERTAIN LIMITATIONS PERMITTED.—A plan shall 
not be treated as failing to meet the requirements of 
this subparagraph solely because the plan imposes 
(without regard to age) a limitation on the amount of 
benefits that the plan provides or a limitation on the 
number of years of service or years of participation 
which are taken into account for purposes of deter-
mining benefit accrual under the plan. 

(iii) ADJUSTMENTS UNDER PLAN FOR DELAYED RETIRE-
MENT TAKEN INTO ACCOUNT.—In the case of any em-
ployee who, as of the end of any plan year under a de-
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fined benefit plan, has attained normal retirement age 
under such plan— 

(I) if distribution of benefits under such plan 
with respect to such employee has commenced as 
of the end of such plan year, then any require-
ment of this subparagraph for continued accrual 
of benefits under such plan with respect to such 
employee during such plan year shall be treated 
as satisfied to the extent of the actuarial equiva-
lent of inservice distribution of benefits, and 

(II) if distribution of benefits under such plan 
with respect to such employee has not commenced 
as of the end of such year in accordance with sec-
tion 401(a)(14)(C), and the payment of benefits 
under such plan with respect to such employee is 
not suspended during such plan year pursuant to 
subsection (a)(3)(B), then any requirement of this 
subparagraph for continued accrual of benefits 
under such plan with respect to such employee 
during such plan year shall be treated as satisfied 
to the extent of any adjustment in the benefit pay-
able under the plan during such plan year attrib-
utable to the delay in the distribution of benefits 
after the attainment of normal retirement age. 

The preceding provisions of this clause shall apply in ac-
cordance with regulations of the Secretary. Such regula-
tions may provide for the application of the preceding pro-
visions of this clause, in the case of any such employee, 
with respect to any period of time within a plan year. 

(iv) DISREGARD OF SUBSIDIZED PORTION OF EARLY RE-
TIREMENT BENEFIT.—A plan shall not be treated as 
failing to meet the requirements of clause (i) solely be-
cause the subsidized portion of any early retirement 
benefit is disregarded in determining benefit accruals. 

(v) COORDINATION WITH OTHER REQUIREMENTS.—The 
Secretary shall provide by regulation for the coordina-
tion of the requirements of this subparagraph with the 
requirements of subsection (a), sections 404, 410, and 
415, and the provisions of this subchapter precluding 
discrimination in favor of highly compensated employ-
ees. 

(2) DEFINED CONTRIBUTION PLANS.— 
(A) IN GENERAL.—A defined contribution plan satisfies 

the requirements of this paragraph if, under the plan, allo-
cations to the employee’s account are not ceased, and the 
rate at which amounts are allocated to the employee’s ac-
count is not reduced, because of the attainment of any age. 

(B) APPLICATION TO TARGET BENEFIT PLANS.—The Sec-
retary shall provide by regulation for the application of the 
requirements of this paragraph to target benefit plans. 

(C) COORDINATION WITH OTHER REQUIREMENTS.—The 
Secretary may provide by regulation for the coordination of 
the requirements of this paragraph with the requirements 
of subsection (a), sections 404, 410, and 415, and the provi-
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sions of this subchapter precluding discrimination in favor 
of highly compensated employees. 

(3) SEPARATE ACCOUNTING REQUIRED IN CERTAIN CASES.—A 
plan satisfies the requirements of this paragraph if— 

(A) in the case of the defined benefit plan, the plan re-
quires separate accounting for the portion of each employ-
ee’s accrued benefit derived from any voluntary employee 
contributions permitted under the plan; and 

(B) in the case of any plan which is not a defined benefit 
plan, the plan requires separate accounting for each em-
ployee’s accrued benefit. 

(4) YEAR OF PARTICIPATION.— 
(A) DEFINITION.—For purposes of determining an em-

ployee’s accrued benefit, the term ‘‘year of participation’’ 
means a period of service (beginning at the earliest date 
on which the employee is a participant in the plan and 
which is included in a period of service required to be 
taken into account under section 410(a)(5), determined 
without regard to section 410(a)(5)(E)) as determined 
under regulations prescribed by the Secretary of Labor 
which provide for the calculation of such period on any 
reasonable and consistent basis. 

(B) LESS THAN FULL TIME SERVICE.—For purposes of this 
paragraph, except as provided in subparagraph (C), in the 
case of any employee whose customary employment is less 
than full time, the calculation of such employee’s service 
on any basis which provides less than a ratable portion of 
the accrued benefit to which he would be entitled under 
the plan if his customary employment were full time shall 
not be treated as made on a reasonable and consistent 
basis. 

(C) LESS THAN 1,000 HOURS OF SERVICE DURING YEAR.— 
For purposes of this paragraph, in the case of any em-
ployee whose service is less than 1,000 hours during any 
calendar year, plan year or other 12-consecutive month pe-
riod designated by the plan (and not prohibited under reg-
ulations prescribed by the Secretary of Labor) the calcula-
tion of his period of service shall not be treated as not 
made on a reasonable and consistent basis solely because 
such service is not taken into account. 

(D) SEASONAL INDUSTRIES.—In the case of any seasonal 
industry where the customary period of employment is less 
than 1,000 hours during a calendar year, the term ‘‘year 
of participation’’ shall be such period as determined under 
regulations prescribed by the Secretary of Labor. 

(E) MARITIME INDUSTRIES.—For purposes of this sub-
section, in the case of any maritime industry, 125 days of 
service shall be treated as a year of participation. The Sec-
retary of Labor may prescribe regulations to carry out the 
purposes of this subparagraph. 

(5) SPECIAL RULES RELATING TO AGE.— 
(A) COMPARISON TO SIMILARLY SITUATED YOUNGER INDI-

VIDUAL.— 
(i) IN GENERAL.—A plan shall not be treated as fail-

ing to meet the requirements of paragraph (1)(H)(i) if 
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a participant’s accrued benefit, as determined as of 
any date under the terms of the plan, would be equal 
to or greater than that of any similarly situated, 
younger individual who is or could be a participant. 

(ii) SIMILARLY SITUATED.—For purposes of this sub-
paragraph, a participant is similarly situated to any 
other individual if such participant is identical to such 
other individual in every respect (including period of 
service, compensation, position, date of hire, work his-
tory, and any other respect) except for age. 

(iii) DISREGARD OF SUBSIDIZED EARLY RETIREMENT 
BENEFITS.—In determining the accrued benefit as of 
any date for purposes of this subparagraph, the sub-
sidized portion of any early retirement benefit or re-
tirement-type subsidy shall be disregarded. 

(iv) ACCRUED BENEFIT.—For purposes of this sub-
paragraph, the accrued benefit may, under the terms 
of the plan, be expressed as an annuity payable at 
normal retirement age, the balance of a hypothetical 
account, or the current value of the accumulated per-
centage of the employee’s final average compensation. 

(B) APPLICABLE DEFINED BENEFIT PLANS.— 
(i) INTEREST CREDITS.— 

(I) IN GENERAL.—An applicable defined benefit 
plan shall be treated as failing to meet the re-
quirements of paragraph (1)(H) unless the terms 
of the plan provide that any interest credit (or an 
equivalent amount) for any plan year shall be at 
a rate which is not greater than a market rate of 
return. A plan shall not be treated as failing to 
meet the requirements of this subclause merely 
because the plan provides for a reasonable min-
imum guaranteed rate of return or for a rate of re-
turn that is equal to the greater of a fixed or vari-
able rate of return. 

(II) PRESERVATION OF CAPITAL.—An applicable 
defined benefit plan shall be treated as failing to 
meet the requirements of paragraph (1)(H) unless 
the plan provides that an interest credit (or equiv-
alent amount) of less than zero shall in no event 
result in the account balance or similar amount 
being less than the aggregate amount of contribu-
tions credited to the account. 

(III) MARKET RATE OF RETURN.—The Secretary 
may provide by regulation for rules governing the 
calculation of a market rate of return for purposes 
of subclause (I) and for permissible methods of 
crediting interest to the account (including fixed 
or variable interest rates) resulting in effective 
rates of return meeting the requirements of sub-
clause (I). 

(ii) SPECIAL RULE FOR PLAN CONVERSIONS.—If, after 
June 29, 2005, an applicable plan amendment is 
adopted, the plan shall be treated as failing to meet 
the requirements of paragraph (1)(H) unless the re-
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quirements of clause (iii) are met with respect to each 
individual who was a participant in the plan imme-
diately before the adoption of the amendment. 

(iii) RATE OF BENEFIT ACCRUAL.—Subject to clause 
(iv), the requirements of this clause are met with re-
spect to any participant if the accrued benefit of the 
participant under the terms of the plan as in effect 
after the amendment is not less than the sum of— 

(I) the participant’s accrued benefit for years of 
service before the effective date of the amend-
ment, determined under the terms of the plan as 
in effect before the amendment, plus 

(II) the participant’s accrued benefit for years of 
service after the effective date of the amendment, 
determined under the terms of the plan as in ef-
fect after the amendment. 

(iv) SPECIAL RULES FOR EARLY RETIREMENT SUB-
SIDIES.—For purposes of clause (iii)(I), the plan shall 
credit the accumulation account or similar amount 
with the amount of any early retirement benefit or re-
tirement-type subsidy for the plan year in which the 
participant retires if, as of such time, the participant 
has met the age, years of service, and other require-
ments under the plan for entitlement to such benefit 
or subsidy. 

(v) APPLICABLE PLAN AMENDMENT.—For purposes of 
this subparagraph— 

(I) IN GENERAL.—The term ‘‘applicable plan 
amendment’’ means an amendment to a defined 
benefit plan which has the effect of converting the 
plan to an applicable defined benefit plan. 

(II) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined benefit 
plans established or maintained by an employer 
are coordinated in such a manner as to have the 
effect of the adoption of an amendment described 
in subclause (I), the sponsor of the defined benefit 
plan or plans providing for such coordination shall 
be treated as having adopted such a plan amend-
ment as of the date such coordination begins. 

(III) MULTIPLE AMENDMENTS.—The Secretary 
shall issue regulations to prevent the avoidance of 
the purposes of this subparagraph through the 
use of 2 or more plan amendments rather than a 
single amendment. 

(IV) APPLICABLE DEFINED BENEFIT PLAN.—For 
purposes of this subparagraph, the term ‘‘applica-
ble defined benefit plan’’ has the meaning given 
such term by section 411(a)(13). 

(vi) TERMINATION REQUIREMENTS.—An applicable de-
fined benefit plan shall not be treated as meeting the 
requirements of clause (i) unless the plan provides 
that, upon the termination of the plan— 

(I) if the interest credit rate (or an equivalent 
amount) under the plan is a variable rate, the 
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rate of interest used to determine accrued benefits 
under the plan shall be equal to the average of the 
rates of interest used under the plan during the 5- 
year period ending on the termination date, and 

(II) the interest rate and mortality table used to 
determine the amount of any benefit under the 
plan payable in the form of an annuity payable at 
normal retirement age shall be the rate and table 
specified under the plan for such purpose as of the 
termination date, except that if such interest rate 
is a variable rate, the interest rate shall be deter-
mined under the rules of subclause (I). 

(C) CERTAIN OFFSETS PERMITTED.—A plan shall not be 
treated as failing to meet the requirements of paragraph 
(1)(H)(i) solely because the plan provides offsets against 
benefits under the plan to the extent such offsets are oth-
erwise allowable in applying the requirements of section 
401(a). 

(D) PERMITTED DISPARITIES IN PLAN CONTRIBUTIONS OR 
BENEFITS.—A plan shall not be treated as failing to meet 
the requirements of paragraph (1)(H) solely because the 
plan provides a disparity in contributions or benefits with 
respect to which the requirements of section 401(l) are 
met. 

(E) INDEXING PERMITTED.— 
(i) IN GENERAL.—A plan shall not be treated as fail-

ing to meet the requirements of paragraph (1)(H) sole-
ly because the plan provides for indexing of accrued 
benefits under the plan. 

(ii) PROTECTION AGAINST LOSS.—Except in the case 
of any benefit provided in the form of a variable annu-
ity, clause (i) shall not apply with respect to any in-
dexing which results in an accrued benefit less than 
the accrued benefit determined without regard to such 
indexing. 

(iii) INDEXING.—For purposes of this subparagraph, 
the term ‘‘indexing’’ means, in connection with an ac-
crued benefit, the periodic adjustment of the accrued 
benefit by means of the application of a recognized in-
vestment index or methodology. 

(F) EARLY RETIREMENT BENEFIT OR RETIREMENT-TYPE 
SUBSIDY.—For purposes of this paragraph, the terms ‘‘early 
retirement benefit’’ and ‘‘retirement-type subsidy’’ have the 
meaning given such terms in subsection (d)(6)(B)(i). 

(G) BENEFIT ACCRUED TO DATE.—For purposes of this 
paragraph, any reference to the accrued benefit shall be a 
reference to such benefit accrued to date. 

(c) ALLOCATION OF ACCRUED BENEFITS BETWEEN EMPLOYER AND 
EMPLOYEE CONTRIBUTIONS.— 

(1) ACCRUED BENEFIT DERIVED FROM EMPLOYER CONTRIBU-
TIONS.—For purposes of this section, an employee’s accrued 
benefit derived from employer contributions as of any applica-
ble date is the excess, if any, of the accrued benefit for such 
employee as of such applicable date over the accrued benefit 
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derived from contributions made by such employee as of such 
date. 

(2) ACCRUED BENEFIT DERIVED FROM EMPLOYEE CONTRIBU-
TIONS.— 

(A) PLANS OTHER THAN DEFINED BENEFIT PLANS.—In the 
case of a plan other than a defined benefit plan, the ac-
crued benefit derived from contributions made by an em-
ployee as of any applicable date is— 

(i) except as provided in clause (ii), the balance of 
the employee’s separate account consisting only of his 
contributions and the income, expenses, gains, and 
losses attributable thereto, or 

(ii) if a separate account is not maintained with re-
spect to an employee’s contributions under such a 
plan, the amount which bears the same ratio to his 
total accrued benefit as the total amount of the em-
ployee’s contributions (less withdrawals) bears to the 
sum of such contributions and the contributions made 
on his behalf by the employer (less withdrawals). 

(B) DEFINED BENEFIT PLANS.—In the case of a defined 
benefit plan, the accrued benefit derived from contribu-
tions made by an employee as of any applicable date is the 
amount equal to the employee’s accumulated contributions 
expressed as an annual benefit commencing at normal re-
tirement age, using an interest rate which would be used 
under the plan under section 417(e)(3) (as of the deter-
mination date). 

(C) DEFINITION OF ACCUMULATED CONTRIBUTIONS.—For 
purposes of this subsection, the term ‘‘accumulated con-
tribution’’ means the total of— 

(i) all mandatory contributions made by the em-
ployee, 

(ii) interest (if any) under the plan to the end of the 
last plan year to which subsection (a)(2) does not 
apply (by reason of the applicable effective date), and 

(iii) interest on the sum of the amounts determined 
under clauses (i) and (ii) compounded annually— 

(I) at the rate of 120 percent of the Federal mid- 
term rate (as in effect under section 1274 for the 
1st month of a plan year) for the period beginning 
with the 1st plan year to which subsection (a)(2) 
applies (by reason of the applicable effective date) 
and ending with the date on which the determina-
tion is being made, and 

(II) at the interest rate which would be used 
under the plan under section 417(e)(3) (as of the 
determination date) for the period beginning with 
the determination date and ending on the date on 
which the employee attains normal retirement 
age. 

For purposes of this subparagraph, the term ‘‘mandatory 
contributions’’ means amounts contributed to the plan by 
the employee which are required as a condition of employ-
ment, as a condition of participation in such plan, or as a 
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condition of obtaining benefits under the plan attributable 
to employer contributions. 

(D) ADJUSTMENTS.—The Secretary is authorized to ad-
just by regulation the conversion factor described in sub-
paragraph (B) from time to time as he may deem nec-
essary. No such adjustment shall be effective for a plan 
year beginning before the expiration of 1 year after such 
adjustment is determined and published. 

(3) ACTUARIAL ADJUSTMENT.—For purposes of this section, in 
the case of any defined benefit plan, if an employee’s accrued 
benefit is to be determined as an amount other than an annual 
benefit commencing at normal retirement age, or if the accrued 
benefit derived from contributions made by an employee is to 
be determined with respect to a benefit other than an annual 
benefit in the form of a single life annuity (without ancillary 
benefits) commencing at normal retirement age, the employee’s 
accrued benefit, or the accrued benefits derived from contribu-
tions made by an employee, as the case may be, shall be the 
actuarial equivalent of such benefit or amount determined 
under paragraph (1) or (2). 

(d) SPECIAL RULES.— 
(1) COORDINATION WITH SECTION 401(A)(4).—A plan which sat-

isfies the requirements of this section shall be treated as satis-
fying any vesting requirements resulting from the application 
of section 401(a)(4) unless— 

(A) there has been a pattern of abuse under the plan 
(such as a dismissal of employees before their accrued ben-
efits become nonforfeitable) tending to discriminate in 
favor of employees who are highly compensated employees 
(within the meaning of section 414(q)), or 

(B) there have been, or there is reason to believe there 
will be, an accrual of benefits or forfeitures tending to dis-
criminate in favor of employees who are highly com-
pensated employees (within the meaning of section 414(q)). 

(2) PROHIBITED DISCRIMINATION.—Subsection (a) shall not 
apply to benefits which may not be provided for designated em-
ployees in the event of early termination of the plan under pro-
visions of the plan adopted pursuant to regulations prescribed 
by the Secretary to preclude the discrimination prohibited by 
section 401(a)(4). 

(3) TERMINATION OR PARTIAL TERMINATION; DISCONTINUANCE 
OF CONTRIBUTIONS.—Notwithstanding the provisions of sub-
section (a), a trust shall not constitute a qualified trust under 
section 401(a) unless the plan of which such trust is a part pro-
vides that— 

(A) upon its termination or partial termination, or 
(B) in the case of a plan to which section 412 does not 

apply, upon complete discontinuance of contributions 
under the plan, 

the rights of all affected employees to benefits accrued to the 
date of such termination, partial termination, or discontinu-
ance, to the extent funded as of such date, or the amounts 
credited to the employees’ accounts, are nonforfeitable. This 
paragraph shall not apply to benefits or contributions which, 
under provisions of the plan adopted pursuant to regulations 
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prescribed by the Secretary to preclude the discrimination pro-
hibited by section 401(a)(4), may not be used for designated 
employees in the event of early termination of the plan. For 
purposes of this paragraph, in the case of the complete dis-
continuance of contributions under a profit-sharing or stock 
bonus plan, such plan shall be treated as having terminated on 
the day on which the plan administrator notifies the Secretary 
(in accordance with regulations) of the discontinuance. 

(5) TREATMENT OF VOLUNTARY EMPLOYEE CONTRIBUTIONS.— 
In the case of a defined benefit plan which permits voluntary 
employee contributions, the portion of an employee’s accrued 
benefit derived from such contributions shall be treated as an 
accrued benefit derived from employee contributions under a 
plan other than a defined benefit plan. 

(6) ACCRUED BENEFIT NOT TO BE DECREASED BY AMEND-
MENT.— 

(A) IN GENERAL.—A plan shall be treated as not satis-
fying the requirements of this section if the accrued benefit 
of a participant is decreased by an amendment of the plan, 
other than an amendment described in section 412(d)(2), 
or section 4281 of the Employee Retirement Income Secu-
rity Act of 1974. 

(B) TREATMENT OF CERTAIN PLAN AMENDMENTS.—For 
purposes of subparagraph (A), a plan amendment which 
has the effect of— 

(i) eliminating or reducing an early retirement ben-
efit or a retirement-type subsidy (as defined in regula-
tions), or 

(ii) eliminating an optional form of benefit, 
with respect to benefits attributable to service before the 
amendment shall be treated as reducing accrued benefits. 
In the case of a retirement-type subsidy, the preceding 
sentence shall apply only with respect to a participant who 
satisfies (either before or after the amendment) the 
preamendment conditions for the subsidy. The Secretary 
shall by regulations provide that this subparagraph shall 
not apply to any plan amendment which reduces or elimi-
nates benefits or subsidies which create significant bur-
dens or complexities for the plan and plan participants, 
unless such amendment adversely affects the rights of any 
participant in a more than de minimis manner. The Sec-
retary may by regulations provide that this subparagraph 
shall not apply to a plan amendment described in clause 
(ii) (other than a plan amendment having an effect de-
scribed in clause (i)). 

(C) SPECIAL RULE FOR ESOPS.—For purposes of this 
paragraph, any— 

(i) tax credit employee stock ownership plan (as de-
fined in section 409(a)), or 

(ii) employee stock ownership plan (as defined in 
section 4975(e)(7)), 

shall not be treated as failing to meet the requirements of 
this paragraph merely because it modifies distribution op-
tions in a nondiscriminatory manner. 

(D) PLAN TRANSFERS.— 
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(i) IN GENERAL.—A defined contribution plan (in this 
subparagraph referred to as the ‘‘transferee plan’’) 
shall not be treated as failing to meet the require-
ments of this subsection merely because the transferee 
plan does not provide some or all of the forms of dis-
tribution previously available under another defined 
contribution plan (in this subparagraph referred to as 
the ‘‘transferor plan’’) to the extent that— 

(I) the forms of distribution previously available 
under the transferor plan applied to the account 
of a participant or beneficiary under the trans-
feror plan that was transferred from the trans-
feror plan to the transferee plan pursuant to a di-
rect transfer rather than pursuant to a distribu-
tion from the transferor plan, 

(II) the terms of both the transferor plan and 
the transferee plan authorize the transfer de-
scribed in subclause (I), 

(III) the transfer described in subclause (I) was 
made pursuant to a voluntary election by the par-
ticipant or beneficiary whose account was trans-
ferred to the transferee plan, 

(IV) the election described in subclause (III) was 
made after the participant or beneficiary received 
a notice describing the consequences of making 
the election, and 

(V) the transferee plan allows the participant or 
beneficiary described in subclause (III) to receive 
any distribution to which the participant or bene-
ficiary is entitled under the transferee plan in the 
form of a single sum distribution. 

(ii) SPECIAL RULE FOR MERGERS, ETC..—Clause (i) 
shall apply to plan mergers and other transactions 
having the effect of a direct transfer, including consoli-
dations of benefits attributable to different employers 
within a multiple employer plan. 

(E) ELIMINATION OF FORM OF DISTRIBUTION.—Except to 
the extent provided in regulations, a defined contribution 
plan shall not be treated as failing to meet the require-
ments of this section merely because of the elimination of 
a form of distribution previously available thereunder. 
This subparagraph shall not apply to the elimination of a 
form of distribution with respect to any participant un-
less— 

(i) a single sum payment is available to such partici-
pant at the same time or times as the form of distribu-
tion being eliminated, and 

(ii) such single sum payment is based on the same 
or greater portion of the participant’s account as the 
form of distribution being eliminated. 

(e) APPLICATION OF VESTING STANDARDS TO CERTAIN PLANS.—(1) 
The provisions of this section (other than paragraph (2)) shall not 
apply to— 

(A) a governmental plan (within the meaning of section 
414(d)), 
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(B) a church plan (within the meaning of section 414(e)) with 
respect to which the election provided by section 410(d) has not 
been made, 

(C) a plan which has not, at any time after September 2, 
1974, provided for employer contributions, and 

(D) a plan established and maintained by a society, order, or 
association described in section 501(c)(8) or (9), if no part of the 
contributions to or under such plan are made by employers of 
participants in such plan. 

(2) A plan described in paragraph (1) shall be treated as meeting 
the requirements of this section, for purposes of section 401(a), if 
such plan meets the vesting requirements resulting from the appli-
cation of sections 401(a)(4) and 401(a)(7) as in effect on September 
1, 1974. 

(f) SPECIAL RULE FOR DETERMINING NORMAL RETIREMENT AGE FOR 
CERTAIN EXISTING DEFINED BENEFIT PLANS.— 

(1) IN GENERAL.—Notwithstanding subsection (a)(8), an ap-
plicable plan shall not be treated as failing to meet any re-
quirement of this subchapter, or as failing to have a uniform 
normal retirement age for purposes of this subchapter, solely 
because the plan provides for a normal retirement age de-
scribed in paragraph (2). 

(2) APPLICABLE PLAN.—For purposes of this subsection— 
(A) IN GENERAL.—The term ‘‘applicable plan’’ means a 

defined benefit plan the terms of which, on or before De-
cember 8, 2014, provided for a normal retirement age 
which is the earlier of— 

(i) an age otherwise permitted under subsection 
(a)(8), or 

(ii) the age at which a participant completes the 
number of years (not less than 30 years) of benefit ac-
crual service specified by the plan. 

A plan shall not fail to be treated as an applicable plan 
solely because the normal retirement age described in the 
preceding sentence only applied to certain participants or 
only applied to employees of certain employers in the case 
of a plan maintained by more than 1 employer. 

(B) EXPANDED APPLICATION.—Subject to subparagraph 
(C), if, after December 8, 2014, an applicable plan is 
amended to expand the application of the normal retire-
ment age described in subparagraph (A) to additional par-
ticipants or to employees of additional employers main-
taining the plan, such plan shall also be treated as an ap-
plicable plan with respect to such participants or employ-
ees. 

(C) LIMITATION ON EXPANDED APPLICATION.—A defined 
benefit plan shall be an applicable plan only with respect 
to an individual who— 

(i) is a participant in the plan on or before January 
1, 2017, or 

(ii) is an employee at any time on or before January 
1, 2017, of any employer maintaining the plan, and 
who becomes a participant in such plan after such 
date. 

* * * * * * * 
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SEC. 414. DEFINITIONS AND SPECIAL RULES. 
(a) SERVICE FOR PREDECESSOR EMPLOYER.—For purposes of this 

part— 
(1) in any case in which the employer maintains a plan of 

a predecessor employer, service for such predecessor shall be 
treated as service for the employer, and 

(2) in any case in which the employer maintains a plan 
which is not the plan maintained by a predecessor employer, 
service for such predecessor shall, to the extent provided in 
regulations prescribed by the Secretary, be treated as service 
for the employer. 

(b) EMPLOYEES OF CONTROLLED GROUP OF CORPORATIONS.—For 
purposes of sections 401, 408(k), 408(p), 410, 411, 415, and 416, all 
employees of all corporations which are members of a controlled 
group of corporations (within the meaning of section 1563(a), deter-
mined without regard to section 1563(a)(4) and (e)(3)(C)) shall be 
treated as employed by a single employer. With respect to a plan 
adopted by more than one such corporation, the applicable limita-
tions provided by section 404(a) shall be determined as if all such 
employers were a single employer, and allocated to each employer 
in accordance with regulations prescribed by the Secretary. 

(c) EMPLOYEES OF PARTNERSHIPS, PROPRIETORSHIPS, ETC., WHICH 
ARE UNDER COMMON CONTROL.— 

(1) IN GENERAL.—Except as provided in paragraph (2), for 
purposes of sections 401, 408(k), 408(p), 410, 411, 415, and 
416, under regulations prescribed by the Secretary, all employ-
ees of trades or businesses (whether or not incorporated) which 
are under common control shall be treated as employed by a 
single employer. The regulations prescribed under this sub-
section shall be based on principles similar to the principles 
which apply in the case of subsection (b). 

(2) SPECIAL RULES RELATING TO CHURCH PLANS.— 
(A) GENERAL RULE.—Except as provided in subpara-

graphs (B) and (C), for purposes of this subsection and 
subsection (m), an organization that is otherwise eligible to 
participate in a church plan shall not be aggregated with 
another such organization and treated as a single em-
ployer with such other organization for a plan year begin-
ning in a taxable year unless— 

(i) one such organization provides (directly or indi-
rectly) at least 80 percent of the operating funds for 
the other organization during the preceding taxable 
year of the recipient organization, and 

(ii) there is a degree of common management or su-
pervision between the organizations such that the or-
ganization providing the operating funds is directly in-
volved in the day-to-day operations of the other orga-
nization. 

(B) NONQUALIFIED CHURCH-CONTROLLED ORGANIZA-
TIONS.—Notwithstanding subparagraph (A), for purposes 
of this subsection and subsection (m), an organization that 
is a nonqualified church-controlled organization shall be 
aggregated with 1 or more other nonqualified church-con-
trolled organizations, or with an organization that is not 
exempt from tax under section 501, and treated as a single 
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employer with such other organization, if at least 80 per-
cent of the directors or trustees of such other organization 
are either representatives of, or directly or indirectly con-
trolled by, such nonqualified church-controlled organiza-
tion. For purposes of this subparagraph, the term ‘‘non-
qualified church-controlled organization’’ means a church- 
controlled tax-exempt organization described in section 
501(c)(3) that is not a qualified church-controlled organiza-
tion (as defined in section 3121(w)(3)(B)). 

(C) PERMISSIVE AGGREGATION AMONG CHURCH-RELATED 
ORGANIZATIONS.—The church or convention or association 
of churches with which an organization described in sub-
paragraph (A) is associated (within the meaning of sub-
section (e)(3)(D)), or an organization designated by such 
church or convention or association of churches, may elect 
to treat such organizations as a single employer for a plan 
year. Such election, once made, shall apply to all suc-
ceeding plan years unless revoked with notice provided to 
the Secretary in such manner as the Secretary shall pre-
scribe. 

(D) PERMISSIVE DISAGGREGATION OF CHURCH-RELATED 
ORGANIZATIONS.—For purposes of subparagraph (A), in the 
case of a church plan, an employer may elect to treat 
churches (as defined in section 403(b)(12)(B)) separately 
from entities that are not churches (as so defined), without 
regard to whether such entities maintain separate church 
plans. Such election, once made, shall apply to all suc-
ceeding plan years unless revoked with notice provided to 
the Secretary in such manner as the Secretary shall pre-
scribe. 

(d) GOVERNMENTAL PLAN.—For purposes of this part, the term 
‘‘governmental plan’’ means a plan established and maintained for 
its employees by the Government of the United States, by the gov-
ernment of any State or political subdivision thereof, or by any 
agency or instrumentality of any of the foregoing. The term ‘‘gov-
ernmental plan’’ also includes any plan to which the Railroad Re-
tirement Act of 1935 or 1937 applies and which is financed by con-
tributions required under that Act and any plan of an international 
organization which is exempt from taxation by reason of the Inter-
national Organizations Immunities Act (59 Stat. 669). The term 
‘‘governmental plan’’ includes a plan which is established and 
maintained by an Indian tribal government (as defined in section 
7701(a)(40)), a subdivision of an Indian tribal government (deter-
mined in accordance with section 7871(d)), or an agency or instru-
mentality of either, and all of the participants of which are employ-
ees of such entity substantially all of whose services as such an em-
ployee are in the performance of essential governmental functions 
but not in the performance of commercial activities (whether or not 
an essential government function). 

(e) CHURCH PLAN.— 
(1) IN GENERAL.—For purposes of this part, the term ‘‘church 

plan’’ means a plan established and maintained (to the extent 
required in paragraph (2)(B)) for its employees (or their bene-
ficiaries) by a church or by a convention or association of 
churches which is exempt from tax under section 501. 
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(2) CERTAIN PLANS EXCLUDED.—The term ‘‘church plan’’ does 
not include a plan— 

(A) which is established and maintained primarily for 
the benefit of employees (or their beneficiaries) of such 
church or convention or association of churches who are 
employed in connection with one or more unrelated trades 
or businesses (within the meaning of section 513); or 

(B) if less than substantially all of the individuals in-
cluded in the plan are individuals described in paragraph 
(1) or (3)(B) (or their beneficiaries). 

(3) DEFINITIONS AND OTHER PROVISIONS.—For purposes of 
this subsection— 

(A) TREATMENT AS CHURCH PLAN.—A plan established 
and maintained for its employees (or their beneficiaries) by 
a church or by a convention or association of churches in-
cludes a plan maintained by an organization, whether a 
civil law corporation or otherwise, the principal purpose or 
function of which is the administration or funding of a 
plan or program for the provision of retirement benefits or 
welfare benefits, or both, for the employees of a church or 
a convention or association of churches, if such organiza-
tion is controlled by or associated with a church or a con-
vention or association of churches. 

(B) EMPLOYEE DEFINED.—The term employee of a church 
or a convention or association of churches shall include— 

(i) a duly ordained, commissioned, or licensed min-
ister of a church in the exercise of his ministry, re-
gardless of the source of his compensation; 

(ii) an employee of an organization, whether a civil 
law corporation or otherwise, which is exempt from 
tax under section 501 and which is controlled by or as-
sociated with a church or a convention or association 
of churches; and 

(iii) an individual described in subparagraph (E). 
(C) CHURCH TREATED AS EMPLOYER.—A church or a con-

vention or association of churches which is exempt from 
tax under section 501 shall be deemed the employer of any 
individual included as an employee under subparagraph 
(B). 

(D) ASSOCIATION WITH CHURCH.—An organization, 
whether a civil law corporation or otherwise, is associated 
with a church or a convention or association of churches if 
it shares common religious bonds and convictions with 
that church or convention or association of churches. 

(E) SPECIAL RULE IN CASE OF SEPARATION FROM PLAN.— 
If an employee who is included in a church plan separates 
from the service of a church or a convention or association 
of churches or an organization described in clause (ii) of 
paragraph (3)(B), the church plan shall not fail to meet the 
requirements of this subsection merely because the plan— 

(i) retains the employee’s accrued benefit or account 
for the payment of benefits to the employee or his 
beneficiaries pursuant to the terms of the plan; or 

(ii) receives contributions on the employee’s behalf 
after the employee’s separation from such service, but 
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only for a period of 5 years after such separation, un-
less the employee is disabled (within the meaning of 
the disability provisions of the church plan or, if there 
are no such provisions in the church plan, within the 
meaning of section 72(m)(7)) at the time of such sepa-
ration from service. 

(4) CORRECTION OF FAILURE TO MEET CHURCH PLAN REQUIRE-
MENTS.— 

(A) IN GENERAL.—If a plan established and maintained 
for its employees (or their beneficiaries) by a church or by 
a convention or association of churches which is exempt 
from tax under section 501 fails to meet one or more of the 
requirements of this subsection and corrects its failure to 
meet such requirements within the correction period, the 
plan shall be deemed to meet the requirements of this sub-
section for the year in which the correction was made and 
for all prior years. 

(B) FAILURE TO CORRECT.—If a correction is not made 
within the correction period, the plan shall be deemed not 
to meet the requirements of this subsection beginning with 
the date on which the earliest failure to meet one or more 
of such requirements occurred. 

(C) CORRECTION PERIOD DEFINED.—The term ‘‘correction 
period’’ means— 

(i) the period, ending 270 days after the date of 
mailing by the Secretary of a notice of default with re-
spect to the plan’s failure to meet one or more of the 
requirements of this subsection; 

(ii) any period set by a court of competent jurisdic-
tion after a final determination that the plan fails to 
meet such requirements, or, if the court does not speci-
fy such period, any reasonable period determined by 
the Secretary on the basis of all the facts and cir-
cumstances, but in any event not less than 270 days 
after the determination has become final; or 

(iii) any additional period which the Secretary deter-
mines is reasonable or necessary for the correction of 
the default, 

whichever has the latest ending date. 
(5) SPECIAL RULES FOR CHAPLAINS AND SELF-EMPLOYED MIN-

ISTERS.— 
(A) CERTAIN MINISTERS MAY PARTICIPATE.—For purposes 

of this part— 
(i) IN GENERAL.—A duly ordained, commissioned, or 

licensed minister of a church is described in paragraph 
(3)(B) if, in connection with the exercise of their min-
istry, the minister— 

(I) is a self-employed individual (within the 
meaning of section 401(c)(1)(B), or 

(II) is employed by an organization other than 
an organization which is described in section 
501(c)(3) and with respect to which the minister 
shares common religious bonds. 

(ii) TREATMENT AS EMPLOYER AND EMPLOYEE.—For 
purposes of sections 403(b)(1)(A) and 404(a)(10), a 
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minister described in clause (i)(I) shall be treated as 
employed by the minister’s own employer which is an 
organization described in section 501(c)(3) and exempt 
from tax under section 501(a). 

(B) SPECIAL RULES FOR APPLYING SECTION 403(B) TO SELF- 
EMPLOYED MINISTERS.—In the case of a minister described 
in subparagraph (A)(i)(I)— 

(i) the minister’s includible compensation under sec-
tion 403(b)(3) shall be determined by reference to the 
minister’s earned income (within the meaning of sec-
tion 401(c)(2)) from such ministry rather than the 
amount of compensation which is received from an em-
ployer, and 

(ii) the years (and portions of years) in which such 
minister was a self-employed individual (within the 
meaning of section 401(c)(1)(B)) with respect to such 
ministry shall be included for purposes of section 
403(b)(4). 

(C) EFFECT ON NON-DENOMINATIONAL PLANS.—If a duly 
ordained, commissioned, or licensed minister of a church 
in the exercise of his or her ministry participates in a 
church plan (within the meaning of this section) and in the 
exercise of such ministry is employed by an employer not 
otherwise participating in such church plan, then such em-
ployer may exclude such minister from being treated as an 
employee of such employer for purposes of applying sec-
tions 401(a)(3), 401(a)(4), and 401(a)(5), as in effect on Sep-
tember 1, 1974, and sections 401(a)(4), 401(a)(5), 
401(a)(26), 401(k)(3), 401(m), 403(b)(1)(D) (including sec-
tion 403(b)(12)), and 410 to any stock bonus, pension, prof-
it-sharing, or annuity plan (including an annuity described 
in section 403(b) or a retirement income account described 
in section 403(b)(9)). The Secretary shall prescribe such 
regulations as may be necessary or appropriate to carry 
out the purpose of, and prevent the abuse of, this subpara-
graph. 

(D) COMPENSATION TAKEN INTO ACCOUNT ONLY ONCE.— 
If any compensation is taken into account in determining 
the amount of any contributions made to, or benefits to be 
provided under, any church plan, such compensation shall 
not also be taken into account in determining the amount 
of any contributions made to, or benefits to be provided 
under, any other stock bonus, pension, profit-sharing, or 
annuity plan which is not a church plan. 

(E) EXCLUSION.—In the case of a contribution to a 
church plan made on behalf of a minister described in sub-
paragraph (A)(i)(II), such contribution shall not be in-
cluded in the gross income of the minister to the extent 
that such contribution would not be so included if the min-
ister was an employee of a church. 

(f) MULTIEMPLOYER PLAN.— 
(1) DEFINITION.—For purposes of this part, the term ‘‘multi-

employer plan’’ means a plan— 
(A) to which more than one employer is required to con-

tribute, 
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(B) which is maintained pursuant to one or more collec-
tive bargaining agreements between one or more employee 
organizations and more than one employer, and 

(C) which satisfies such other requirements as the Sec-
retary of Labor may prescribe by regulation. 

(2) CASES OF COMMON CONTROL.—For purposes of this sub-
section, all trades or businesses (whether or not incorporated) 
which are under common control within the meaning of sub-
section (c) are considered a single employer. 

(3) CONTINUATION OF STATUS AFTER TERMINATION.—Notwith-
standing paragraph (1), a plan is a multiemployer plan on and 
after its termination date under title IV of the Employee Re-
tirement Income Security Act of 1974 if the plan was a multi-
employer plan under this subsection for the plan year pre-
ceding its termination date. 

(4) TRANSITIONAL RULE.—For any plan year which began be-
fore the date of the enactment of the Multiemployer Pension 
Plan Amendments Act of 1980, the term ‘‘multiemployer plan’’ 
means a plan described in this subsection as in effect imme-
diately before that date. 

(5) SPECIAL ELECTION.—Within one year after the date of the 
enactment of the Multiemployer Pension Plan Amendments 
Act of 1980, a multiemployer plan may irrevocably elect, pur-
suant to procedures established by the Pension Benefit Guar-
anty Corporation and subject to the provisions of section 
4403(b) and (c) of the Employee Retirement Income Security 
Act of 1974, that the plan shall not be treated as a multiem-
ployer plan for any purpose under such Act or this title, if for 
each of the last 3 plan years ending prior to the effective date 
of the Multiemployer Pension Plan Amendments Act of 1980— 

(A) the plan was not a multiemployer plan because the 
plan was not a plan described in section 3(37)(A)(iii) of the 
Employee Retirement Income Security Act of 1974 and sec-
tion 414(f)(1)(C) (as such provisions were in effect on the 
day before the date of the enactment of the Multiemployer 
Pension Plan Amendments Act of 1980); and 

(B) the plan had been identified as a plan that was not 
a multiemployer plan in substantially all its filings with 
the Pension Benefit Guaranty Corporation, the Secretary 
of Labor and the Secretary. 

(6) ELECTION WITH REGARD TO MULTIEMPLOYER STATUS.—(A) 
Within 1 year after the enactment of the Pension Protection 
Act of 2006— 

(i) An election under paragraph (5) may be revoked, pur-
suant to procedures prescribed by the Pension Benefit 
Guaranty Corporation, if, for each of the 3 plan years prior 
to the date of the enactment of that Act, the plan would 
have been a multiemployer plan but for the election under 
paragraph (5), and 

(ii) a plan that meets the criteria in subparagraph (A) 
and (B) of paragraph (1) of this subsection or that is de-
scribed in subparagraph (E) may, pursuant to procedures 
prescribed by the Pension Benefit Guaranty Corporation, 
elect to be a multiemployer plan, if— 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00197 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



198 

(I) for each of the 3 plan years immediately pre-
ceding the first plan year for which the election under 
this paragraph is effective with respect to the plan, 
the plan has met those criteria or is so described, 

(II) substantially all of the plan’s employer contribu-
tions for each of those plan years were made or re-
quired to be made by organizations that were exempt 
from tax under section 501, and 

(III) the plan was established prior to September 2, 
1974. 

(B) An election under this paragraph shall be effective for all 
purposes under this Act and under the Employee Retirement 
Income Security Act of 1974, starting with any plan year be-
ginning on or after January 1, 1999, and ending before Janu-
ary 1, 2008, as designated by the plan in the election made 
under subparagraph (A)(ii). 

(C) Once made, an election under this paragraph shall be ir-
revocable, except that a plan described in subparagraph (A)(ii) 
shall cease to be a multiemployer plan as of the plan year be-
ginning immediately after the first plan year for which the ma-
jority of its employer contributions were made or required to 
be made by organizations that were not exempt from tax under 
section 501. 

(D) The fact that a plan makes an election under subpara-
graph (A)(ii) does not imply that the plan was not a multiem-
ployer plan prior to the date of the election or would not be a 
multiemployer plan without regard to the election. 

(E) A plan is described in this subparagraph if it is a plan 
sponsored by an organization which is described in section 
501(c)(5) and exempt from tax under section 501(a) and which 
was established in Chicago, Illinois, on August 12, 1881. 

(F) MAINTENANCE UNDER COLLECTIVE BARGAINING AGREE-
MENT.—For purposes of this title and the Employee Retirement 
Income Security Act of 1974, a plan making an election under 
this paragraph shall be treated as maintained pursuant to a 
collective bargaining agreement if a collective bargaining 
agreement, expressly or otherwise, provides for or permits em-
ployer contributions to the plan by one or more employers that 
are signatory to such agreement, or participation in the plan 
by one or more employees of an employer that is signatory to 
such agreement, regardless of whether the plan was created, 
established, or maintained for such employees by virtue of an-
other document that is not a collective bargaining agreement. 

(g) PLAN ADMINISTRATOR.—For purposes of this part, the term 
‘‘plan administrator’’ means— 

(1) the person specifically so designated by the terms of the 
instrument under which the plan is operated; 

(2) in the absence of a designation referred to in paragraph 
(1)— 

(A) in the case of a plan maintained by a single em-
ployer, such employer, 

(B) in the case of a plan maintained by two or more em-
ployers or jointly by one or more employers and one or 
more employee organizations, the association, committee, 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00198 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



199 

joint board of trustees, or other similar group of represent-
atives of the parties who maintained the plan, or 

(C) in any case to which subparagraph (A) or (B) does 
not apply, such other person as the Secretary may by regu-
lation, prescribe. 

(h) TAX TREATMENT OF CERTAIN CONTRIBUTIONS.— 
(1) IN GENERAL.—Effective with respect to taxable years be-

ginning after December 31, 1973, for purposes of this title, any 
amount contributed— 

(A) to an employees’ trust described in section 401(a), or 
(B) under a plan described in section 403(a), shall not be 

treated as having been made by the employer if it is des-
ignated as an employee contribution. 

(2) DESIGNATION BY UNITS OF GOVERNMENT.—For purposes of 
paragraph (1), in the case of any plan established by the gov-
ernment of any State or political subdivision thereof, or by any 
agency or instrumentality of any of the foregoing, or a govern-
mental plan described in the last sentence of section 414(d) (re-
lating to plans of Indian tribal governments), where the con-
tributions of employing units are designated as employee con-
tributions but where any employing unit picks up the contribu-
tions, the contributions so picked up shall be treated as em-
ployer contributions. 

(i) DEFINED CONTRIBUTION PLAN.—For purposes of this part, the 
term ‘‘defined contribution plan’’ means a plan which provides for 
an individual account for each participant and for benefits based 
solely on the amount contributed to the participant’s account, and 
any income, expenses, gains and losses, and any forfeitures of ac-
counts of other participants which may be allocated to such partici-
pant’s account. 

(j) DEFINED BENEFIT PLAN.—For purposes of this part, the term 
‘‘defined benefit plan’’ means any plan which is not a defined con-
tribution plan. 

(k) CERTAIN PLANS.—A defined benefit plan which provides a 
benefit derived from employer contributions which is based partly 
on the balance of the separate account of a participant shall— 

(1) for purposes of section 410 (relating to minimum partici-
pation standards), be treated as a defined contribution plan, 

(2) for purposes of sections 72(d) (relating to treatment of 
employee contributions as separate contract), 411(a)(7)(A) (re-
lating to minimum vesting standards), 415 (relating to limita-
tions on benefits and contributions under qualified plans), and 
401(m) (relating to nondiscrimination tests for matching re-
quirements and employee contributions), be treated as con-
sisting of a defined contribution plan to the extent benefits are 
based on the separate account of a participant and as a defined 
benefit plan with respect to the remaining portion of benefits 
under the plan, and 

(3) for purposes of section 4975 (relating to tax on prohibited 
transactions), be treated as a defined benefit plan. 

(l) MERGER AND CONSOLIDATIONS OF PLANS OR TRANSFERS OF 
PLAN ASSETS.— 

(1) IN GENERAL.—A trust which forms a part of a plan shall 
not constitute a qualified trust under section 401 and a plan 
shall be treated as not described in section 403(a) unless in the 
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case of any merger or consolidation of the plan with, or in the 
case of any transfer of assets or liabilities of such plan to, any 
other trust plan after September 2, 1974, each participant in 
the plan would (if the plan then terminated) receive a benefit 
immediately after the merger, consolidation, or transfer which 
is equal to or greater than the benefit he would have been enti-
tled to receive immediately before the merger, consolidation, or 
transfer (if the plan had then terminated). The preceding sen-
tence does not apply to any multiemployer plan with respect 
to any transaction to the extent that participants either before 
or after the transaction are covered under a multiemployer 
plan to which Title IV of the Employee Retirement Income Se-
curity Act of 1974 applies. 

(2) ALLOCATION OF ASSETS IN PLAN SPIN-OFFS, ETC..— 
(A) IN GENERAL.—In the case of a plan spin-off of a de-

fined benefit plan, a trust which forms part of— 
(i) the original plan, or 
(ii) any plan spun off from such plan, 

shall not constitute a qualified trust under this section un-
less the applicable percentage of excess assets are allo-
cated to each of such plans. 

(B) APPLICABLE PERCENTAGE.—For purposes of subpara-
graph (A), the term ‘‘applicable percentage’’ means, with 
respect to each of the plans described in clauses (i) and (ii) 
of subparagraph (A), the percentage determined by divid-
ing— 

(i) the excess (if any) of— 
(I) the sum of the funding target and target nor-

mal cost determined under section 430, over 
(II) the amount of the assets required to be allo-

cated to the plan after the spin-off (without regard 
to this paragraph), by 

(ii) the sum of the excess amounts determined sepa-
rately under clause (i) for all such plans. 

(C) EXCESS ASSETS.—For purposes of subparagraph (A), 
the term ‘‘excess assets’’ means an amount equal to the ex-
cess (if any) of— 

(i) the fair market value of the assets of the original 
plan immediately before the spin-off, over 

(ii) the amount of assets required to be allocated 
after the spin-off to all plans (determined without re-
gard to this paragraph). 

(D) CERTAIN SPUN-OFF PLANS NOT TAKEN INTO AC-
COUNT.— 

(i) IN GENERAL.—A plan involved in a spin-off which 
is described in clause (ii), (iii), or (iv) shall not be 
taken into account for purposes of this paragraph, ex-
cept that the amount determined under subparagraph 
(C)(ii) shall be increased by the amount of assets allo-
cated to such plan. 

(ii) PLANS TRANSFERRED OUT OF CONTROLLED 
GROUPS.—A plan is described in this clause if, after 
such spin-off, such plan is maintained by an employer 
who is not a member of the same controlled group as 
the employer maintaining the original plan. 
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(iii) PLANS TRANSFERRED OUT OF MULTIPLE EM-
PLOYER PLANS.—A plan as described in this clause if, 
after the spin-off, any employer maintaining such plan 
(and any member of the same controlled group as such 
employer) does not maintain any other plan remaining 
after the spin-off which is also maintained by another 
employer (or member of the same controlled group as 
such other employer) which maintained the plan in ex-
istence before the spin-off. 

(iv) TERMINATED PLANS.—A plan is described in this 
clause if, pursuant to the transaction involving the 
spin-off, the plan is terminated. 

(v) CONTROLLED GROUP.—For purposes of this sub-
paragraph, the term ‘‘controlled group’’ means any 
group treated as a single employer under subsection 
(b), (c), (m), or (o). 

(E) PARAGRAPH NOT TO APPLY TO MULTIEMPLOYER 
PLANS.—This paragraph does not apply to any multiem-
ployer plan with respect to any spin-off to the extent that 
participants either before or after the spin-off are covered 
under a multiemployer plan to which title IV of the Em-
ployee Retirement Income Security Act of 1974 applies. 

(F) APPLICATION TO SIMILAR TRANSACTION.—Except as 
provided by the Secretary, rules similar to the rules of this 
paragraph shall apply to transactions similar to spin-offs. 

(G) SPECIAL RULES FOR BRIDGE DEPOSITORY INSTITU-
TIONS.—For purposes of this paragraph, in the case of a 
bridge depository institution established under section 
11(i) of the Federal Deposit Insurance Act (12 U.S.C. 
1821(i))— 

(i) such bank shall be treated as a member of any 
controlled group which includes any insured bank (as 
defined in section 3(h) of such Act (12 U.S.C. 
1813(h)))— 

(I) which maintains a defined benefit plan, 
(II) which is closed by the appropriate bank reg-

ulatory authorities, and 
(III) any asset and liabilities of which are re-

ceived by the bridge depository institution, and 
(ii) the requirements of this paragraph shall not be 

treated as met with respect to such plan unless during 
the 180-day period beginning on the date such insured 
bank is closed— 

(I) the bridge depository institution has the 
right to require the plan to transfer (subject to the 
provisions of this paragraph) not more than 50 
percent of the excess assets (as defined in sub-
paragraph (C)) to a defined benefit plan main-
tained by the bridge depository institution with 
respect to participants or former participants (in-
cluding retirees and beneficiaries) in the original 
plan employed by the bridge depository institution 
or formerly employed by the closed bank, and 

(II) no other merger, spin-off, termination, or 
similar transaction involving the portion of the ex-
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cess assets described in subclause (I) may occur 
without the prior written consent of the bridge de-
pository institution. 

(m) EMPLOYEES OF AN AFFILIATED SERVICE GROUP.— 
(1) IN GENERAL.—For purposes of the employee benefit re-

quirements listed in paragraph (4), except to the extent other-
wise provided in regulations, all employees of the members of 
an affiliated service group shall be treated as employed by a 
single employer. 

(2) AFFILIATED SERVICE GROUP.—For purposes of this sub-
section, the term ‘‘affiliated service group’’ means a group con-
sisting of a service organization (hereinafter in this paragraph 
referred to as the ‘‘first organization’’) and one or more of the 
following: 

(A) any service organization which— 
(i) is a shareholder or partner in the first organiza-

tion, and 
(ii) regularly performs services for the first organiza-

tion or is regularly associated with the first organiza-
tion in performing services for third persons, and 

(B) any other organization if— 
(i) a significant portion of the business of such orga-

nization is the performance of services (for the first or-
ganization, for organizations described in subpara-
graph (A), or for both) of a type historically performed 
in such service field by employees, and 

(ii) 10 percent or more of the interests in such orga-
nization is held by persons who are highly com-
pensated employees (within the meaning of section 
414(q)) of the first organization or an organization de-
scribed in subparagraph (A). 

(3) SERVICE ORGANIZATIONS.—For purposes of this sub-
section, the term ‘‘service organization’’ means an organization 
the principal business of which is the performance of services. 

(4) EMPLOYEE BENEFIT REQUIREMENTS.—For purposes of this 
subsection, the employee benefit requirements listed in this 
paragraph are— 

(A) paragraphs (3), (4), (7), (16), (17), and (26) of section 
401(a), and 

(B) sections 408(k), 408(p), 410, 411, 415, and 416. 
(5) CERTAIN ORGANIZATIONS PERFORMING MANAGEMENT FUNC-

TIONS.—For purposes of this subsection, the term ‘‘affiliated 
service group’’ also includes a group consisting of— 

(A) an organization the principal business of which is 
performing, on a regular and continuing basis, manage-
ment functions for 1 organization (or for 1 organization 
and other organizations related to such 1 organization), 
and 

(B) the organization (and related organizations) for 
which such functions are so performed by the organization 
described in subparagraph (A). 

For purposes of this paragraph, the term ‘‘related organiza-
tions’’ has the same meaning as the term ‘‘related persons’’ 
when used in section 144(a)(3). 

(6) OTHER DEFINITIONS.—For purposes of this subsection— 
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(A) ORGANIZATION DEFINED.—The term ‘‘organization’’ 
means a corporation, partnership, or other organization. 

(B) OWNERSHIP.—In determining ownership, the prin-
ciples of section 318(a) shall apply. 

(n) EMPLOYEE LEASING.— 
(1) IN GENERAL.—For purposes of the requirements listed in 

paragraph (3), with respect to any person (hereinafter in this 
subsection referred to as the ‘‘recipient’’) for whom a leased em-
ployee performs services— 

(A) the leased employee shall be treated as an employee 
of the recipient, but 

(B) contributions or benefits provided by the leasing or-
ganization which are attributable to services performed for 
the recipient shall be treated as provided by the recipient. 

(2) LEASED EMPLOYEE.—For purposes of paragraph (1), the 
term ‘‘leased employee’’ means any person who is not an em-
ployee of the recipient and who provides services to the recipi-
ent if— 

(A) such services are provided pursuant to an agreement 
between the recipient and any other person (in this sub-
section referred to as the ‘‘leasing organization’’), 

(B) such person has performed such services for the re-
cipient (or for the recipient and related persons) on a sub-
stantially full-time basis for a period of at least 1 year, and 

(C) such services are performed under primary direction 
or control by the recipient. 

(3) REQUIREMENTS.—For purposes of this subsection, the re-
quirements listed in this paragraph are— 

(A) paragraphs (3), (4), (7), (16), (17), and (26) of section 
401(a), 

(B) sections 408(k), 408(p), 410, 411, 415, and 416, and 
(C) sections 79, 106, 117(d), 125, 127, 129, 132, 137, 

274(j), 505, and 4980B. 
(4) TIME WHEN FIRST CONSIDERED AS EMPLOYEE.— 

(A) IN GENERAL.—In the case of any leased employee, 
paragraph (1) shall apply only for purposes of determining 
whether the requirements listed in paragraph (3) are met 
for periods after the close of the period referred to in para-
graph (2)(B). 

(B) YEARS OF SERVICE.—In the case of a person who is 
an employee of the recipient (whether by reason of this 
subsection or otherwise), for purposes of the requirements 
listed in paragraph (3), years of service for the recipient 
shall be determined by taking into account any period for 
which such employee would have been a leased employee 
but for the requirements of paragraph (2)(B). 

(5) SAFE HARBOR.— 
(A) IN GENERAL.—In the case of requirements described 

in subparagraphs (A) and (B) of paragraph (3), this sub-
section shall not apply to any leased employee with respect 
to services performed for a recipient if— 

(i) such employee is covered by a plan which is 
maintained by the leasing organization and meets the 
requirements of subparagraph (B), and 
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(ii) leased employees (determined without regard to 
this paragraph) do not constitute more than 20 per-
cent of the recipient’s nonhighly compensated work 
force. 

(B) PLAN REQUIREMENTS.—A plan meets the require-
ments of this subparagraph if— 

(i) such plan is a money purchase pension plan with 
a nonintegrated employer contribution rate for each 
participant of at least 10 percent of compensation, 

(ii) such plan provides for full and immediate vest-
ing, and 

(iii) each employee of the leasing organization (other 
than employees who perform substantially all of their 
services for the leasing organization) immediately par-
ticipates in such plan. 

Clause (iii) shall not apply to any individual whose com-
pensation from the leasing organization in each plan year 
during the 4-year period ending with the plan year is less 
than $1,000. 

(C) DEFINITIONS.—For purposes of this paragraph— 
(i) HIGHLY COMPENSATED EMPLOYEE.—The term 

‘‘highly compensated employee’’ has the meaning given 
such term by section 414(q). 

(ii) NONHIGHLY COMPENSATED WORK FORCE.—The 
term ‘‘nonhighly compensated work force’’ means the 
aggregate number of individuals (other than highly 
compensated employees)— 

(I) who are employees of the recipient (without 
regard to this subsection) and have performed 
services for the recipient (or for the recipient and 
related persons) on a substantially full-time basis 
for a period of at least 1 year, or 

(II) who are leased employees with respect to 
the recipient (determined without regard to this 
paragraph). 

(iii) COMPENSATION.—The term ‘‘compensation’’ has 
the same meaning as when used in section 415; except 
that such term shall include— 

(I) any employer contribution under a qualified 
cash or deferred arrangement to the extent not in-
cluded in gross income under section 402(e)(3) or 
402(h)(1)(B), 

(II) any amount which the employee would have 
received in cash but for an election under a cafe-
teria plan (within the meaning of section 125), 
and 

(III) any amount contributed to an annuity con-
tract described in section 403(b) pursuant to a sal-
ary reduction agreement (within the meaning of 
section 3121(a)(5)(D)). 

(6) OTHER RULES.—For purposes of this subsection— 
(A) RELATED PERSONS.—The term ‘‘related persons’’ has 

the same meaning as when used in section 144(a)(3). 
(B) EMPLOYEES OF ENTITIES UNDER COMMON CONTROL.— 

The rules of subsections (b), (c), (m), and (o) shall apply. 
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(o) REGULATIONS.—The Secretary shall prescribe such regula-
tions (which may provide rules in addition to the rules contained 
in subsections (m) and (n)) as may be necessary to prevent the 
avoidance of any employee benefit requirement listed in subsection 
(m)(4) or (n)(3) or any requirement under section 457 through the 
use of— 

(1) separate organizations, 
(2) employee leasing, or 
(3) other arrangements. 

The regulations prescribed under subsection (n) shall include provi-
sions to minimize the recordkeeping requirements of subsection (n) 
in the case of an employer which has no top-heavy plans (within 
the meaning of section 416(g)) and which uses the services of per-
sons (other than employees) for an insignificant percentage of the 
employer’s total workload. 

(p) QUALIFIED DOMESTIC RELATIONS ORDER DEFINED.—For pur-
poses of this subsection and section 401(a)(13)— 

(1) IN GENERAL.— 
(A) QUALIFIED DOMESTIC RELATIONS ORDER.—The term 

‘‘qualified domestic relations order’’ means a domestic rela-
tions order— 

(i) which creates or recognizes the existence of an al-
ternate payee’s right to, or assigns to an alternate 
payee the right to, receive all or a portion of the bene-
fits payable with respect to a participant under a plan, 
and 

(ii) with respect to which the requirements of para-
graphs (2) and (3) are met. 

(B) DOMESTIC RELATIONS ORDER.—The term ‘‘domestic 
relations order’’ means any judgment, decree, or order (in-
cluding approval of a property settlement agreement) 
which— 

(i) relates to the provision of child support, alimony 
payments, or marital property rights to a spouse, 
former spouse, child, or other dependent of a partici-
pant, and 

(ii) is made pursuant to a State domestic relations 
law (including a community property law). 

(2) ORDER MUST CLEARLY SPECIFY CERTAIN FACTS.—A domes-
tic relations order meets the requirements of this paragraph 
only if such order clearly specifies— 

(A) the name and the last known mailing address (if 
any) of the participant and the name and mailing address 
of each alternate payee covered by the order, 

(B) the amount or percentage of the participant’s bene-
fits to be paid by the plan to each such alternate payee, 
or the manner in which such amount or percentage is to 
be determined, 

(C) the number of payments or period to which such 
order applies, and 

(D) each plan to which such order applies. 
(3) ORDER MAY NOT ALTER AMOUNT, FORM, ETC., OF BENE-

FITS.—A domestic relations order meets the requirements of 
this paragraph only if such order— 
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(A) does not require a plan to provide any type or form 
of benefit, or any option, not otherwise provided under the 
plan, 

(B) does not require the plan to provide increased bene-
fits (determined on the basis of actuarial value), and 

(C) does not require the payment of benefits to an alter-
nate payee which are required to be paid to another alter-
nate payee under another order previously determined to 
be a qualified domestic relations order. 

(4) EXCEPTION FOR CERTAIN PAYMENTS MADE AFTER EARLIEST 
RETIREMENT AGE.— 

(A) IN GENERAL.—A domestic relations order shall not be 
treated as failing to meet the requirements of subpara-
graph (A) of paragraph (3) solely because such order re-
quires that payment of benefits be made to an alternate 
payee— 

(i) in the case of any payment before a participant 
has separated from service, on or after the date on 
which the participant attains (or would have attained) 
the earliest retirement age, 

(ii) as if the participant had retired on the date on 
which such payment is to begin under such order (but 
taking into account only the present value of the bene-
fits actually accrued and not taking into account the 
present value of any employer subsidy for early retire-
ment), and 

(iii) in any form in which such benefits may be paid 
under the plan to the participant (other than in the 
form of a joint and survivor annuity with respect to 
the alternate payee and his or her subsequent spouse). 

For purposes of clause (ii), the interest rate assumption 
used in determining the present value shall be the interest 
rate specified in the plan or, if no rate is specified, 5 per-
cent. 

(B) EARLIEST RETIREMENT AGE.—For purposes of this 
paragraph, the term ‘‘earliest retirement age’’ means the 
earlier of— 

(i) the date on which the participant is entitled to a 
distribution under the plan, or 

(ii) the later of— 
(I) the date the participant attains age 50, or 
(II) the earliest date on which the participant 

could begin receiving benefits under the plan if 
the participant separated from service. 

(5) TREATMENT OF FORMER SPOUSE AS SURVIVING SPOUSE FOR 
PURPOSES OF DETERMINING SURVIVOR BENEFITS.—To the extent 
provided in any qualified domestic relations order— 

(A) the former spouse of a participant shall be treated as 
a surviving spouse of such participant for purposes of sec-
tions 401(a)(11) and 417 (and any spouse of the participant 
shall not be treated as a spouse of the participant for such 
purposes), and 

(B) if married for at least 1 year, the surviving former 
spouse shall be treated as meeting the requirements of sec-
tion 417(d). 

VerDate Sep 11 2014 00:28 Mar 01, 2022 Jkt 029006 PO 00000 Frm 00206 Fmt 6659 Sfmt 6602 E:\HR\OC\HR250P1.XXX HR250P1ct
el

li 
on

 D
S

K
11

Z
R

N
23

P
R

O
D

 w
ith

 R
E

P
O

R
T

S



207 

(6) PLAN PROCEDURES WITH RESPECT TO ORDERS.— 
(A) NOTICE AND DETERMINATION BY ADMINISTRATOR.—In 

the case of any domestic relations order received by a 
plan— 

(i) the plan administrator shall promptly notify the 
participant and each alternate payee of the receipt of 
such order and the plan’s procedures for determining 
the qualified status of domestic relations orders, and 

(ii) within a reasonable period after receipt of such 
order, the plan administrator shall determine whether 
such order is a qualified domestic relations order and 
notify the participant and each alternate payee of such 
determination. 

(B) PLAN TO ESTABLISH REASONABLE PROCEDURES.—Each 
plan shall establish reasonable procedures to determine 
the qualified status of domestic relations orders and to ad-
minister distributions under such qualified orders. 

(7) PROCEDURES FOR PERIOD DURING WHICH DETERMINATION 
IS BEING MADE.— 

(A) IN GENERAL.—During any period in which the issue 
of whether a domestic relations order is a qualified domes-
tic relations order is being determined (by the plan admin-
istrator, by a court of competent jurisdiction, or otherwise), 
the plan administrator shall separately account for the 
amounts (hereinafter in this paragraph referred to as the 
‘‘segregated amounts’’) which would have been payable to 
the alternate payee during such period if the order had 
been determined to be a qualified domestic relations order. 

(B) PAYMENT TO ALTERNATE PAYEE IF ORDER DETER-
MINED TO BE QUALIFIED DOMESTIC RELATIONS ORDER.—If 
within the 18-month period described in subparagraph (E) 
the order (or modification thereof) is determined to be a 
qualified domestic relations order, the plan administrator 
shall pay the segregated amounts (including any interest 
thereon) to the person or persons entitled thereto. 

(C) PAYMENT TO PLAN PARTICIPANT IN CERTAIN CASES.— 
If within the 18-month period described in subparagraph 
(E)— 

(i) it is determined that the order is not a qualified 
domestic relations order, or 

(ii) the issue as to whether such order is a qualified 
domestic relations order is not resolved, 

then the plan administrator shall pay the segregated 
amounts (including any interest thereon) to the person or 
persons who would have been entitled to such amounts if 
there had been no order. 

(D) SUBSEQUENT DETERMINATION OR ORDER TO BE AP-
PLIED PROSPECTIVELY ONLY.—Any determination that an 
order is a qualified domestic relations order which is made 
after the close of the 18-month period described in sub-
paragraph (E) shall be applied prospectively only. 

(E) DETERMINATION OF 18-MONTH PERIOD.—For purposes 
of this paragraph, the 18-month period described in this 
subparagraph is the 18-month period beginning with the 
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date on which the first payment would be required to be 
made under the domestic relations order. 

(8) ALTERNATE PAYEE DEFINED.—The term ‘‘alternate payee’’ 
means any spouse, former spouse, child or other dependent of 
a participant who is recognized by a domestic relations order 
as having a right to receive all, or a portion of, the benefits 
payable under a plan with respect to such participant. 

(9) SUBSECTION NOT TO APPLY TO PLANS TO WHICH SECTION 
401(A)(13) DOES NOT APPLY.—This subsection shall not apply to 
any plan to which section 401(a)(13) does not apply. For pur-
poses of this title, except as provided in regulations, any dis-
tribution from an annuity contract under section 403(b) pursu-
ant to a qualified domestic relations order shall be treated in 
the same manner as a distribution from a plan to which sec-
tion 401(a)(13) applies. 

(10) WAIVER OF CERTAIN DISTRIBUTION REQUIREMENTS.—With 
respect to the requirements of subsections (a) and (k) of section 
401, section 403(b), section 409(d), and section 457(d), a plan 
shall not be treated as failing to meet such requirements solely 
by reason of payments to an alternative payee pursuant to a 
qualified domestic relations order. 

(11) APPLICATION OF RULES TO CERTAIN OTHER PLANS.—For 
purposes of this title, a distribution or payment from a govern-
mental plan (as defined in subsection (d)) or a church plan (as 
described in subsection (e)) or an eligible deferred compensa-
tion plan (within the meaning of section 457(b)) shall be treat-
ed as made pursuant to a qualified domestic relations order if 
it is made pursuant to a domestic relations order which meets 
the requirement of clause (i) of paragraph (1)(A). 

(12) TAX TREATMENT OF PAYMENTS FROM A SECTION 457 
PLAN.—If a distribution or payment from an eligible deferred 
compensation plan described in section 457(b) is made pursu-
ant to a qualified domestic relations order, rules similar to the 
rules of section 402(e)(1)(A) shall apply to such distribution or 
payment. 

(13) CONSULTATION WITH THE SECRETARY.—In prescribing 
regulations under this subsection and section 401(a)(13), the 
Secretary of Labor shall consult with the Secretary. 

(q) HIGHLY COMPENSATED EMPLOYEE.— 
(1) IN GENERAL.—The term ‘‘highly compensated employee’’ 

means any employee who— 
(A) was a 5-percent owner at any time during the year 

or the preceding year, or 
(B) for the preceding year— 

(i) had compensation from the employer in excess of 
$80,000, and 

(ii) if the employer elects the application of this 
clause for such preceding year, was in the top-paid 
group of employees for such preceding year. 

The Secretary shall adjust the $80,000 amount under subpara-
graph (B) at the same time and in the same manner as under 
section 415(d), except that the base period shall be the cal-
endar quarter ending September 30, 1996. 

(2) 5-PERCENT OWNER.—An employee shall be treated as a 5- 
percent owner for any year if at any time during such year 
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such employee was a 5-percent owner (as defined in section 
416(i)(1)) of the employer. 

(3) TOP-PAID GROUP.—An employee is in the top-paid group 
of employees for any year if such employee is in the group con-
sisting of the top 20 percent of the employees when ranked on 
the basis of compensation paid during such year. 

(4) COMPENSATION.—For purposes of this subsection, the 
term ‘‘compensation’’ has the meaning given such term by sec-
tion 415(c)(3). 

(5) EXCLUDED EMPLOYEES.—For purposes of subsection (r) 
and for purposes of determining the number of employees in 
the top-paid group, the following employees shall be excluded— 

(A) employees who have not completed 6 months of serv-
ice, 

(B) employees who normally work less than 171/2 hours 
per week, 

(C) employees who normally work during not more than 
6 months during any year, 

(D) employees who have not attained age 21, and 
(E) except to the extent provided in regulations, employ-

ees who are included in a unit of employees covered by an 
agreement which the Secretary of Labor finds to be a col-
lective bargaining agreement between employee represent-
atives and the employer. 

Except as provided by the Secretary, the employer may elect 
to apply subparagraph (A), (B), (C), or (D) by substituting a 
shorter period of service, smaller number of hours or months, 
or lower age for the period of service, number of hours or 
months, or age (as the case may be) than that specified in such 
subparagraph. 

(6) FORMER EMPLOYEES.—A former employee shall be treated 
as a highly compensated employee if— 

(A) such employee was a highly compensated employee 
when such employee separated from service, or 

(B) such employee was a highly compensated employee 
at any time after attaining age 55. 

(7) COORDINATION WITH OTHER PROVISIONS.—Subsections (b), 
(c), (m), (n), and (o) shall be applied before the application of 
this subsection. 

(8) SPECIAL RULE FOR NONRESIDENT ALIENS.—For purposes of 
this subsection and subsection (r), employees who are non-
resident aliens and who receive no earned income (within the 
meaning of section 911(d)(2)) from the employer which con-
stitutes income from sources within the United States (within 
the meaning of section 861(a)(3)) shall not be treated as em-
ployees. 

(9) CERTAIN EMPLOYEES NOT CONSIDERED HIGHLY COM-
PENSATED AND EXCLUDED EMPLOYEES UNDER PRE-ERISA RULES 
FOR CHURCH PLANS.—In the case of a church plan (as defined 
in subsection (e)), no employee shall be considered an officer, 
a person whose principal duties consist of supervising the work 
of other employees, or a highly compensated employee for any 
year unless such employee is a highly compensated employee 
under paragraph (1) for such year. 

(r) SPECIAL RULES FOR SEPARATE LINE OF BUSINESS.— 
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(1) IN GENERAL.—For purposes of sections 129(d)(8) and 
410(b), an employer shall be treated as operating separate 
lines of business during any year if the employer for bona fide 
business reasons operates separate lines of business. 

(2) LINE OF BUSINESS MUST HAVE 50 EMPLOYEES, ETC..—A 
line of business shall not be treated as separate under para-
graph (1) unless— 

(A) such line of business has at least 50 employees who 
are not excluded under subsection (q)(5), 

(B) the employer notifies the Secretary that such line of 
business is being treated as separate for purposes of para-
graph (1), and 

(C) such line of business meets guidelines prescribed by 
the Secretary or the employer receives a determination 
from the Secretary that such line of business may be treat-
ed as separate for purposes of paragraph (1). 

(3) SAFE HARBOR RULE.— 
(A) IN GENERAL.—The requirements of subparagraph (C) 

of paragraph (2) shall not apply to any line of business if 
the highly compensated employee percentage with respect 
to such line of business is— 

(i) not less than one-half, and 
(ii) not more than twice, 

the percentage which highly compensated employees are of 
all employees of the employer. An employer shall be treat-
ed as meeting the requirements of clause (i) if at least 10 
percent of all highly compensated employees of the em-
ployer perform services solely for such line of business. 

(B) DETERMINATION MAY BE BASED ON PRECEDING 
YEAR.—The requirements of subparagraph (A) shall be 
treated as met with respect to any line of business if such 
requirements were met with respect to such line of busi-
ness for the preceding year and if— 

(i) no more than a de minimis number of employees 
were shifted to or from the line of business after the 
close of the preceding year, or 

(ii) the employees shifted to or from the line of busi-
ness after the close of the preceding year contained a 
substantially proportional number of highly com-
pensated employees. 

(4) HIGHLY COMPENSATED EMPLOYEE PERCENTAGE DEFINED.— 
For purposes of this subsection, the term ‘‘highly compensated 
employee percentage’’ means the percentage which highly com-
pensated employees performing services for the line of business 
are of all employees performing services for the line of busi-
ness. 

(5) ALLOCATION OF BENEFITS TO LINE OF BUSINESS.—For pur-
poses of this subsection, benefits which are attributable to 
services provided to a line of business shall be treated as pro-
vided by such line of business. 

(6) HEADQUARTERS PERSONNEL, ETC..—The Secretary shall 
prescribe rules providing for— 

(A) the allocation of headquarters personnel among the 
lines of business of the employer, and 
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(B) the treatment of other employees providing services 
for more than 1 line of business of the employer or not in 
lines of business meeting the requirements of paragraph 
(2). 

(7) SEPARATE OPERATING UNITS.—For purposes of this sub-
section, the term ‘‘separate line of business’’ includes an oper-
ating unit in a separate geographic area separately operated 
for a bona fide business reason. 

(8) AFFILIATED SERVICE GROUPS.—This subsection shall not 
apply in the case of any affiliated service group (within the 
meaning of section 414(m)). 

(s) COMPENSATION.—For purposes of any applicable provision— 
(1) IN GENERAL.—Except as provided in this subsection, the 

term ‘‘compensation’’ has the meaning given such term by sec-
tion 415(c)(3). 

(2) EMPLOYER MAY ELECT NOT TO TREAT CERTAIN DEFERRALS 
AS COMPENSATION.—An employer may elect not to include as 
compensation any amount which is contributed by the em-
ployer pursuant to a salary reduction agreement and which is 
not includible in the gross income of an employee under section 
125, 132(f)(4), 402(e)(3), 402(h), or 403(b). 

(3) ALTERNATIVE DETERMINATION OF COMPENSATION.—The 
Secretary shall by regulation provide for alternative methods 
of determining compensation which may be used by an em-
ployer, except that such regulations shall provide that an em-
ployer may not use an alternative method if the use of such 
method discriminates in favor of highly compensated employ-
ees (within the meaning of subsection (q)). 

(4) APPLICABLE PROVISION.—For purposes of this subsection, 
the term ‘‘applicable provision’’ means any provision which spe-
cifically refers to this subsection. 

(t) APPLICATION OF CONTROLLED GROUP RULES TO CERTAIN EM-
PLOYEE BENEFITS.— 

(1) IN GENERAL.—All employees who are treated as employed 
by a single employer under subsection (b), (c), or (m) shall be 
treated as employed by a single employer for purposes of an 
applicable section. The provisions of subsection (o) shall apply 
with respect to the requirements of an applicable section. 

(2) APPLICABLE SECTION.—For purposes of this subsection, 
the term ‘‘applicable section’’ means section 79, 106, 117(d), 
125, 127, 129, 132, 137, 274(j), 505, or 4980B. 

(u) SPECIAL RULES RELATING TO VETERANS’ REEMPLOYMENT 
RIGHTS UNDER USERRA AND TO DIFFERENTIAL WAGE PAYMENTS TO 
MEMBERS ON ACTIVE DUTY.— 

(1) TREATMENT OF CERTAIN CONTRIBUTIONS MADE PURSUANT 
TO VETERANS’ REEMPLOYMENT RIGHTS.—If any contribution is 
made by an employer or an employee under an individual ac-
count plan with respect to an employee, or by an employee to 
a defined benefit plan that provides for employee contributions, 
and such contribution is required by reason of such employee’s 
rights under chapter 43 of title 38, United States Code, result-
ing from qualified military service, then— 

(A) such contribution shall not be subject to any other-
wise applicable limitation contained in section 402(g), 
402(h), 403(b), 404(a), 404(h), 408, 415, or 457, and shall 
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not be taken into account in applying such limitations to 
other contributions or benefits under such plan or any 
other plan, with respect to the year in which the contribu-
tion is made, 

(B) such contribution shall be subject to the limitations 
referred to in subparagraph (A) with respect to the year to 
which the contribution relates (in accordance with rules 
prescribed by the Secretary), and 

(C) such plan shall not be treated as failing to meet the 
requirements of section 401(a)(4), 401(a)(26), 401(k)(3), 
401(k)(11), 401(k)(12), 401(m), 403(b)(12), 408(k)(3), 
408(k)(6), 408(p), 410(b), or 416 by reason of the making 
of (or the right to make) such contribution. 

For purposes of the preceding sentence, any elective deferral or 
employee contribution made under paragraph (2) shall be 
treated as required by reason of the employee’s rights under 
such chapter 43. 

(2) REEMPLOYMENT RIGHTS UNDER USERRA WITH RESPECT 
TO ELECTIVE DEFERRALS.— 

(A) IN GENERAL.—For purposes of this subchapter and 
section 457, if an employee is entitled to the benefits of 
chapter 43 of title 38, United States Code, with respect to 
any plan which provides for elective deferrals, the em-
ployer sponsoring the plan shall be treated as meeting the 
requirements of such chapter 43 with respect to such elec-
tive deferrals only if such employer— 

(i) permits such employee to make additional elec-
tive deferrals under such plan (in the amount deter-
mined under subparagraph (B) or such lesser amount 
as is elected by the employee) during the period which 
begins on the date of the reemployment of such em-
ployee with such employer and has the same length as 
the lesser of— 

(I) the product of 3 and the period of qualified 
military service which resulted in such rights, and 

(II) 5 years, and 
(ii) makes a matching contribution with respect to 

any additional elective deferral made pursuant to 
clause (i) which would have been required had such 
deferral actually been made during the period of such 
qualified military service. 

(B) AMOUNT OF MAKEUP REQUIRED.—The amount deter-
mined under this subparagraph with respect to any plan 
is the maximum amount of the elective deferrals that the 
individual would have been permitted to make under the 
plan in accordance with the limitations referred to in para-
graph (1)(A) during the period of qualified military service 
if the individual had continued to be employed by the em-
ployer during such period and received compensation as 
determined under paragraph (7). Proper adjustment shall 
be made to the amount determined under the preceding 
sentence for any elective deferrals actually made during 
the period of such qualified military service. 

(C) ELECTIVE DEFERRAL.—For purposes of this para-
graph, the term ‘‘elective deferral’’ has the meaning given 
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such term by section 402(g)(3); except that such term shall 
include any deferral of compensation under an eligible de-
ferred compensation plan (as defined in section 457(b)). 

(D) AFTER-TAX EMPLOYEE CONTRIBUTIONS.—References 
in subparagraphs (A) and (B) to elective deferrals shall be 
treated as including references to employee contributions. 

(3) CERTAIN RETROACTIVE ADJUSTMENTS NOT REQUIRED.—For 
purposes of this subchapter and subchapter E, no provision of 
chapter 43 of title 38, United States Code, shall be construed 
as requiring— 

(A) any crediting of earnings to an employee with re-
spect to any contribution before such contribution is actu-
ally made, or 

(B) any allocation of any forfeiture with respect to the 
period of qualified military service. 

(4) LOAN REPAYMENT SUSPENSIONS PERMITTED.—If any plan 
suspends the obligation to repay any loan made to an employee 
from such plan for any part of any period during which such 
employee is performing service in the uniformed services (as 
defined in chapter 43 of title 38, United States Code), whether 
or not qualified military service, such suspension shall not be 
taken into account for purposes of section 72(p), 401(a), or 
4975(d)(1). 

(5) QUALIFIED MILITARY SERVICE.—For purposes of this sub-
section, the term ‘‘qualified military service’’ means any service 
in the uniformed services (as defined in chapter 43 of title 38, 
United States Code) by any individual if such individual is en-
titled to reemployment rights under such chapter with respect 
to such service. 

(6) INDIVIDUAL ACCOUNT PLAN.—For purposes of this sub-
section, the term ‘‘individual account plan’’ means any defined 
contribution plan (including any tax-sheltered annuity plan 
under section 403(b), any simplified employee pension under 
section 408(k), any qualified salary reduction arrangement 
under section 408(p), and any eligible deferred compensation 
plan (as defined in section 457(b))). 

(7) COMPENSATION.—For purposes of sections 403(b)(3), 
415(c)(3), and 457(e)(5), an employee who is in qualified mili-
tary service shall be treated as receiving compensation from 
the employer during such period of qualified military service 
equal to— 

(A) the compensation the employee would have received 
during such period if the employee were not in qualified 
military service, determined based on the rate of pay the 
employee would have received from the employer but for 
absence during the period of qualified military service, or 

(B) if the compensation the employee would have re-
ceived during such period was not reasonably certain, the 
employee’s average compensation from the employer dur-
ing the 12-month period immediately preceding the quali-
fied military service (or, if shorter, the period of employ-
ment immediately preceding the qualified military service). 

(8) USERRA REQUIREMENTS FOR QUALIFIED RETIREMENT 
PLANS.—For purposes of this subchapter and section 457, an 
employer sponsoring a retirement plan shall be treated as 
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meeting the requirements of chapter 43 of title 38, United 
States Code, only if each of the following requirements is met: 

(A) An individual reemployed under such chapter is 
treated with respect to such plan as not having incurred 
a break in service with the employer maintaining the plan 
by reason of such individual’s period of qualified military 
service. 

(B) Each period of qualified military service served by an 
individual is, upon reemployment under such chapter, 
deemed with respect to such plan to constitute service with 
the employer maintaining the plan for the purpose of de-
termining the nonforfeitability of the individual’s accrued 
benefits under such plan and for the purpose of deter-
mining the accrual of benefits under such plan. 

(C) An individual reemployed under such chapter is enti-
tled to accrued benefits that are contingent on the making 
of, or derived from, employee contributions or elective de-
ferrals only to the extent the individual makes payment to 
the plan with respect to such contributions or deferrals. No 
such payment may exceed the amount the individual 
would have been permitted or required to contribute had 
the individual remained continuously employed by the em-
ployer throughout the period of qualified military service. 
Any payment to such plan shall be made during the period 
beginning with the date of reemployment and whose dura-
tion is 3 times the period of the qualified military service 
(but not greater than 5 years). 

(9) TREATMENT IN THE CASE OF DEATH OR DISABILITY RESULT-
ING FROM ACTIVE MILITARY SERVICE.— 

(A) IN GENERAL.—For benefit accrual purposes, an em-
ployer sponsoring a retirement plan may treat an indi-
vidual who dies or becomes disabled (as defined under the 
terms of the plan) while performing qualified military 
service with respect to the employer maintaining the plan 
as if the individual has resumed employment in accord-
ance with the individual’s reemployment rights under 
chapter 43 of title 38, United States Code, on the day pre-
ceding death or disability (as the case may be) and termi-
nated employment on the actual date of death or dis-
ability. In the case of any such treatment, and subject to 
subparagraphs (B) and (C), any full or partial compliance 
by such plan with respect to the benefit accrual require-
ments of paragraph (8) with respect to such individual 
shall be treated for purposes of paragraph (1) as if such 
compliance were required under such chapter 43. 

(B) NONDISCRIMINATION REQUIREMENT.—Subparagraph 
(A) shall apply only if all individuals performing qualified 
military service with respect to the employer maintaining 
the plan (as determined under subsections (b), (c), (m), and 
(o)) who die or became disabled as a result of performing 
qualified military service prior to reemployment by the em-
ployer are credited with service and benefits on reasonably 
equivalent terms. 

(C) DETERMINATION OF BENEFITS.—The amount of em-
ployee contributions and the amount of elective deferrals 
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of an individual treated as reemployed under subpara-
graph (A) for purposes of applying paragraph (8)(C) shall 
be determined on the basis of the individual’s average ac-
tual employee contributions or elective deferrals for the 
lesser of— 

(i) the 12-month period of service with the employer 
immediately prior to qualified military service, or 

(ii) if service with the employer is less than such 12- 
month period, the actual length of continuous service 
with the employer. 

(10) PLANS NOT SUBJECT TO TITLE 38.—This subsection shall 
not apply to any retirement plan to which chapter 43 of title 
38, United States Code, does not apply. 

(11) REFERENCES.—For purposes of this section, any ref-
erence to chapter 43 of title 38, United States Code, shall be 
treated as a reference to such chapter as in effect on December 
12, 1994 (without regard to any subsequent amendment). 

(12) TREATMENT OF DIFFERENTIAL WAGE PAYMENTS.— 
(A) IN GENERAL.—Except as provided in this paragraph, 

for purposes of applying this title to a retirement plan to 
which this subsection applies— 

(i) an individual receiving a differential wage pay-
ment shall be treated as an employee of the employer 
making the payment, 

(ii) the differential wage payment shall be treated as 
compensation, and 

(iii) the plan shall not be treated as failing to meet 
the requirements of any provision described in para-
graph (1)(C) by reason of any contribution or benefit 
which is based on the differential wage payment. 

(B) SPECIAL RULE FOR DISTRIBUTIONS.— 
(i) IN GENERAL.—Notwithstanding subparagraph 

(A)(i), for purposes of section 401(k)(2)(B)(i)(I), 
403(b)(7)(A)(ii), 403(b)(11)(A), or 457(d)(1)(A)(ii), an in-
dividual shall be treated as having been severed from 
employment during any period the individual is per-
forming service in the uniformed services described in 
section 3401(h)(2)(A). 

(ii) LIMITATION.—If an individual elects to receive a 
distribution by reason of clause (i), the plan shall pro-
vide that the individual may not make an elective de-
ferral or employee contribution during the 6-month pe-
riod beginning on the date of the distribution. 

(C) NONDISCRIMINATION REQUIREMENT.—Subparagraph 
(A)(iii) shall apply only if all employees of an employer (as 
determined under subsections (b), (c), (m), and (o)) per-
forming service in the uniformed services described in sec-
tion 3401(h)(2)(A) are entitled to receive differential wage 
payments on reasonably equivalent terms and, if eligible to 
participate in a retirement plan maintained by the em-
ployer, to make contributions based on the payments on 
reasonably equivalent terms. For purposes of applying this 
subparagraph, the provisions of paragraphs (3), (4), and (5) 
of section 410(b) shall apply. 
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(D) DIFFERENTIAL WAGE PAYMENT.—For purposes of this 
paragraph, the term ‘‘differential wage payment’’ has the 
meaning given such term by section 3401(h)(2). 

(v) CATCH-UP CONTRIBUTIONS FOR INDIVIDUALS AGE 50 OR OVER.— 
(1) IN GENERAL.—An applicable employer plan shall not be 

treated as failing to meet any requirement of this title solely 
because the plan permits an eligible participant to make addi-
tional elective deferrals in any plan year. 

(2) LIMITATION ON AMOUNT OF ADDITIONAL DEFERRALS.— 
(A) IN GENERAL.—A plan shall not permit additional 

elective deferrals under paragraph (1) for any year in an 
amount greater than the lesser of— 

(i) the applicable dollar amount, or 
(ii) the excess (if any) of— 

(I) the participant’s compensation (as defined in 
section 415(c)(3)) for the year, over 

(II) any other elective deferrals of the partici-
pant for such year which are made without regard 
to this subsection. 

(B) APPLICABLE DOLLAR AMOUNT.—For purposes of this 
paragraph— 

(i) In the case of an applicable employer plan other 
than a plan described in section 401(k)(11) or 408(p), 
the applicable dollar amount is $5,000. 

(ii) In the case of an applicable employer plan de-
scribed in section 401(k)(11) or 408(p), the applicable 
dollar amount is $2,500. 

(C) COST-OF-LIVING ADJUSTMENT.—In the case of a year 
beginning after December 31, 2006, the Secretary shall ad-
just annually the $5,000 amount in subparagraph (B)(i) 
and the $2,500 amount in subparagraph (B)(ii) for in-
creases in the cost-of-living at the same time and in the 
same manner as adjustments under section 415(d); except 
that the base period taken into account shall be the cal-
endar quarter beginning July 1, 2005, and any increase 
under this subparagraph which is not a multiple of $500 
shall be rounded to the next lower multiple of $500. 

(D) AGGREGATION OF PLANS.—For purposes of this para-
graph, plans described in clauses (i), (ii), and (iv) of para-
graph (6)(A) that are maintained by the same employer (as 
determined under subsection (b), (c), (m) or (o)) shall be 
treated as a single plan, and plans described in clause (iii) 
of paragraph (6)(A) that are maintained by the same em-
ployer shall be treated as a single plan. 

(3) TREATMENT OF CONTRIBUTIONS.—In the case of any con-
tribution to a plan under paragraph (1)— 

(A) such contribution shall not, with respect to the year 
in which the contribution is made— 

(i) be subject to any otherwise applicable limitation 
contained in sections 401(a)(30), 402(h), 403(b), 408, 
415(c), and 457(b)(2) (determined without regard to 
section 457(b)(3)), or 

(ii) be taken into account in applying such limita-
tions to other contributions or benefits under such 
plan or any other such plan, and 
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(B) except as provided in paragraph (4), such plan shall 
not be treated as failing to meet the requirements of sec-
tion 401(a)(4), 401(k)(3), 401(k)(11), 403(b)(12), 408(k), 
410(b), or 416 by reason of the making of (or the right to 
make) such contribution. 

(4) APPLICATION OF NONDISCRIMINATION RULES.— 
(A) IN GENERAL.—An applicable employer plan shall be 

treated as failing to meet the nondiscrimination require-
ments under section 401(a)(4) with respect to benefits, 
rights, and features unless the plan allows all eligible par-
ticipants to make the same election with respect to the ad-
ditional elective deferrals under this subsection. 

(B) AGGREGATION.—For purposes of subparagraph (A), 
all plans maintained by employers who are treated as a 
single employer under subsection (b), (c), (m), or (o) of sec-
tion 414 shall be treated as 1 plan, except that a plan de-
scribed in clause (i) of section 410(b)(6)(C) shall not be 
treated as a plan of the employer until the expiration of 
the transition period with respect to such plan (as deter-
mined under clause (ii) of such section). 

(5) ELIGIBLE PARTICIPANT.—For purposes of this subsection, 
the term ‘‘eligible participant’’ means a participant in a plan— 

(A) who would attain age 50 by the end of the taxable 
year, 

(B) with respect to whom no other elective deferrals may 
(without regard to this subsection) be made to the plan for 
the plan (or other applicable) year by reason of the appli-
cation of any limitation or other restriction described in 
paragraph (3) or comparable limitation or restriction con-
tained in the terms of the plan. 

(6) OTHER DEFINITIONS AND RULES.—For purposes of this 
subsection— 

(A) APPLICABLE EMPLOYER PLAN.—The term ‘‘applicable 
employer plan’’ means— 

(i) an employees’ trust described in section 401(a) 
which is exempt from tax under section 501(a), 

(ii) a plan under which amounts are contributed by 
an individual’s employer for an annuity contract de-
scribed in section 403(b), 

(iii) an eligible deferred compensation plan under 
section 457 of an eligible employer described in section 
457(e)(1)(A), and 

(iv) an arrangement meeting the requirements of 
section 408(k) or (p). 

(B) ELECTIVE DEFERRAL.—The term ‘‘elective deferral’’ 
has the meaning given such term by subsection (u)(2)(C). 

(C) EXCEPTION FOR SECTION 457 PLANS.—This subsection 
shall not apply to a participant for any year for which a 
higher limitation applies to the participant under section 
457(b)(3). 

(w) SPECIAL RULES FOR CERTAIN WITHDRAWALS FROM ELIGIBLE 
AUTOMATIC CONTRIBUTION ARRANGEMENTS.— 

(1) IN GENERAL.—If an eligible automatic contribution ar-
rangement allows an employee to elect to make permissible 
withdrawals— 
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(A) the amount of any such withdrawal shall be includ-
ible in the gross income of the employee for the taxable 
year of the employee in which the distribution is made, 

(B) no tax shall be imposed under section 72(t) with re-
spect to the distribution, and 

(C) the arrangement shall not be treated as violating 
any restriction on distributions under this title solely by 
reason of allowing the withdrawal. 

In the case of any distribution to an employee by reason of an 
election under this paragraph, employer matching contribu-
tions shall be forfeited or subject to such other treatment as 
the Secretary may prescribe. 

(2) PERMISSIBLE WITHDRAWAL.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘permissible withdrawal’’ 
means any withdrawal from an eligible automatic con-
tribution arrangement meeting the requirements of this 
paragraph which— 

(i) is made pursuant to an election by an employee, 
and 

(ii) consists of elective contributions described in 
paragraph (3)(B) (and earnings attributable thereto). 

(B) TIME FOR MAKING ELECTION.—Subparagraph (A) 
shall not apply to an election by an employee unless the 
election is made no later than the date which is 90 days 
after the date of the first elective contribution with respect 
to the employee under the arrangement. 

(C) AMOUNT OF DISTRIBUTION.—Subparagraph (A) shall 
not apply to any election by an employee unless the 
amount of any distribution by reason of the election is 
equal to the amount of elective contributions made with 
respect to the first payroll period to which the eligible 
automatic contribution arrangement applies to the em-
ployee and any succeeding payroll period beginning before 
the effective date of the election (and earnings attributable 
thereto). 

(3) ELIGIBLE AUTOMATIC CONTRIBUTION ARRANGEMENT.—For 
purposes of this subsection, the term ‘‘eligible automatic con-
tribution arrangement’’ means an arrangement under an appli-
cable employer plan— 

(A) under which a participant may elect to have the em-
ployer make payments as contributions under the plan on 
behalf of the participant, or to the participant directly in 
cash, 

(B) under which the participant is treated as having 
elected to have the employer make such contributions in 
an amount equal to a uniform percentage of compensation 
provided under the plan until the participant specifically 
elects not to have such contributions made (or specifically 
elects to have such contributions made at a different per-
centage), and 

(C) which meets the requirements of paragraph (4). 
(4) NOTICE REQUIREMENTS.— 

(A) IN GENERAL.—The administrator of a plan containing 
an arrangement described in paragraph (3) shall, within a 
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reasonable period before each plan year, give to each em-
ployee to whom an arrangement described in paragraph 
(3) applies for such plan year notice of the employee’s 
rights and obligations under the arrangement which— 

(i) is sufficiently accurate and comprehensive to ap-
prise the employee of such rights and obligations, and 

(ii) is written in a manner calculated to be under-
stood by the average employee to whom the arrange-
ment applies. 

(B) TIME AND FORM OF NOTICE.—A notice shall not be 
treated as meeting the requirements of subparagraph (A) 
with respect to an employee unless— 

(i) the notice includes an explanation of the employ-
ee’s right under the arrangement to elect not to have 
elective contributions made on the employee’s behalf 
(or to elect to have such contributions made at a dif-
ferent percentage), 

(ii) the employee has a reasonable period of time 
after receipt of the notice described in clause (i) and 
before the first elective contribution is made to make 
such election, and 

(iii) the notice explains how contributions made 
under the arrangement will be invested in the absence 
of any investment election by the employee. 

(5) APPLICABLE EMPLOYER PLAN.—For purposes of this sub-
section, the term ‘‘applicable employer plan’’ means— 

(A) an employees’ trust described in section 401(a) which 
is exempt from tax under section 501(a), 

(B) a plan under which amounts are contributed by an 
individual’s employer for an annuity contract described in 
section 403(b), 

(C) an eligible deferred compensation plan described in 
section 457(b) which is maintained by an eligible employer 
described in section 457(e)(1)(A), 

(D) a simplified employee pension the terms of which 
provide for a salary reduction arrangement described in 
section 408(k)(6), and 

(E) a simple retirement account (as defined in section 
408(p)). 

(6) SPECIAL RULE.—A withdrawal described in paragraph (1) 
(subject to the limitation of paragraph (2)(C)) shall not be 
taken into account for purposes of section 401(k)(3) or for pur-
poses of applying the limitation under section 402(g)(1). 

(x) SPECIAL RULES FOR ELIGIBLE COMBINED DEFINED BENEFIT 
PLANS AND QUALIFIED CASH OR DEFERRED ARRANGEMENTS.— 

(1) GENERAL RULE.—Except as provided in this subsection, 
the requirements of this title shall be applied to any defined 
benefit plan or applicable defined contribution plan which is 
part of an eligible combined plan in the same manner as if 
each such plan were not a part of the eligible combined plan. 
In the case of a termination of the defined benefit plan and the 
applicable defined contribution plan forming part of an eligible 
combined plan, the plan administrator shall terminate each 
such plan separately. 
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(2) ELIGIBLE COMBINED PLAN.—For purposes of this sub-
section— 

(A) IN GENERAL.—The term ‘‘eligible combined plan’’ 
means a plan— 

(i) which is maintained by an employer which, at the 
time the plan is established, is a small employer, 

(ii) which consists of a defined benefit plan and an 
applicable defined contribution plan, 

(iii) the assets of which are held in a single trust 
forming part of the plan and are clearly identified and 
allocated to the defined benefit plan and the applicable 
defined contribution plan to the extent necessary for 
the separate application of this title under paragraph 
(1), and 

(iv) with respect to which the benefit, contribution, 
vesting, and nondiscrimination requirements of sub-
paragraphs (B), (C), (D), (E), and (F) are met. 

For purposes of this subparagraph, the term ‘‘small em-
ployer’’ has the meaning given such term by section 
4980D(d)(2), except that such section shall be applied by 
substituting ‘‘500’’ for ‘‘50’’ each place it appears. 

(B) BENEFIT REQUIREMENTS.— 
(i) IN GENERAL.—The benefit requirements of this 

subparagraph are met with respect to the defined ben-
efit plan forming part of the eligible combined plan if 
the accrued benefit of each participant derived from 
employer contributions, when expressed as an annual 
retirement benefit, is not less than the applicable per-
centage of the participant’s final average pay. For pur-
poses of this clause, final average pay shall be deter-
mined using the period of consecutive years (not ex-
ceeding 5) during which the participant had the great-
est aggregate compensation from the employer. 

(ii) APPLICABLE PERCENTAGE.—For purposes of 
clause (i), the applicable percentage is the lesser of— 

(I) 1 percent multiplied by the number of years 
of service with the employer, or 

(II) 20 percent. 
(iii) SPECIAL RULE FOR APPLICABLE DEFINED BENEFIT 

PLANS.—If the defined benefit plan under clause (i) is 
an applicable defined benefit plan as defined in section 
411(a)(13)(B) which meets the interest credit require-
ments of section 411(b)(5)(B)(i), the plan shall be treat-
ed as meeting the requirements of clause (i) with re-
spect to any plan year if each participant receives a 
pay credit for the year which is not less than the per-
centage of compensation determined in accordance 
with the following table: 

(iv) YEARS OF SERVICE.—For purposes of this sub-
paragraph, years of service shall be determined under 
the rules of paragraphs (4), (5), and (6) of section 
411(a), except that the plan may not disregard any 
year of service because of a participant making, or fail-
ing to make, any elective deferral with respect to the 
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qualified cash or deferred arrangement to which sub-
paragraph (C) applies. 

(C) CONTRIBUTION REQUIREMENTS.— 
(i) IN GENERAL.—The contribution requirements of 

this subparagraph with respect to any applicable de-
fined contribution plan forming part of an eligible 
combined plan are met if— 

(I) the qualified cash or deferred arrangement 
included in such plan constitutes an automatic 
contribution arrangement, and 

(II) the employer is required to make matching 
contributions on behalf of each employee eligible 
to participate in the arrangement in an amount 
equal to 50 percent of the elective contributions of 
the employee to the extent such elective contribu-
tions do not exceed 4 percent of compensation. 

Rules similar to the rules of clauses (ii) and (iii) of section 
401(k)(12)(B) shall apply for purposes of this clause. 

(ii) NONELECTIVE CONTRIBUTIONS.—An applicable 
defined contribution plan shall not be treated as fail-
ing to meet the requirements of clause (i) because the 
employer makes nonelective contributions under the 
plan but such contributions shall not be taken into ac-
count in determining whether the requirements of 
clause (i)(II) are met. 

(D) VESTING REQUIREMENTS.—The vesting requirements 
of this subparagraph are met if— 

(i) in the case of a defined benefit plan forming part 
of an eligible combined plan an employee who has 
completed at least 3 years of service has a nonforfeit-
able right to 100 percent of the employee’s accrued 
benefit under the plan derived from employer con-
tributions, and 

(ii) in the case of an applicable defined contribution 
plan forming part of eligible combined plan— 

(I) an employee has a nonforfeitable right to any 
matching contribution made under the qualified 
cash or deferred arrangement included in such 
plan by an employer with respect to any elective 
contribution, including matching contributions in 
excess of the contributions required under sub-
paragraph (C)(i)(II), and 

(II) an employee who has completed at least 3 
years of service has a nonforfeitable right to 100 
percent of the employee’s accrued benefit derived 
under the arrangement from nonelective contribu-
tions of the employer. 

For purposes of this subparagraph, the rules of section 411 
shall apply to the extent not inconsistent with this sub-
paragraph. 

(E) UNIFORM PROVISION OF CONTRIBUTIONS AND BENE-
FITS.—In the case of a defined benefit plan or applicable 
defined contribution plan forming part of an eligible com-
bined plan, the requirements of this subparagraph are met 
if all contributions and benefits under each such plan, and 
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all rights and features under each such plan, must be pro-
vided uniformly to all participants. 

(F) REQUIREMENTS MUST BE MET WITHOUT TAKING INTO 
ACCOUNT SOCIAL SECURITY AND SIMILAR CONTRIBUTIONS 
AND BENEFITS OR OTHER PLANS.— 

(i) IN GENERAL.—The requirements of this subpara-
graph are met if the requirements of clauses (ii) and 
(iii) are met. 

(ii) SOCIAL SECURITY AND SIMILAR CONTRIBUTIONS.— 
The requirements of this clause are met if— 

(I) the requirements of subparagraphs (B) and 
(C) are met without regard to section 401(l), and 

(II) the requirements of sections 401(a)(4) and 
410(b) are met with respect to both the applicable 
defined contribution plan and defined benefit plan 
forming part of an eligible combined plan without 
regard to section 401(l). 

(iii) OTHER PLANS AND ARRANGEMENTS.—The re-
quirements of this clause are met if the applicable de-
fined contribution plan and defined benefit plan form-
ing part of an eligible combined plan meet the require-
ments of sections 401(a)(4) and 410(b) without being 
combined with any other plan. 

(3) NONDISCRIMINATION REQUIREMENTS FOR QUALIFIED CASH 
OR DEFERRED ARRANGEMENT.— 

(A) IN GENERAL.—A qualified cash or deferred arrange-
ment which is included in an applicable defined contribu-
tion plan forming part of an eligible combined plan shall 
be treated as meeting the requirements of section 
401(k)(3)(A)(ii) if the requirements of paragraph (2)(C) are 
met with respect to such arrangement. 

(B) MATCHING CONTRIBUTIONS.—In applying section 
401(m)(11) to any matching contribution with respect to a 
contribution to which paragraph (2)(C) applies, the con-
tribution requirement of paragraph (2)(C) and the notice 
requirements of paragraph (5)(B) shall be substituted for 
the requirements otherwise applicable under clauses (i) 
and (ii) of section 401(m)(11)(A). 

(4) SATISFACTION OF TOP-HEAVY RULES.—A defined benefit 
plan and applicable defined contribution plan forming part of 
an eligible combined plan for any plan year shall be treated as 
meeting the requirements of section 416 for the plan year. 

(5) AUTOMATIC CONTRIBUTION ARRANGEMENT.—For purposes 
of this subsection— 

(A) IN GENERAL.—A qualified cash or deferred arrange-
ment shall be treated as an automatic contribution ar-
rangement if the arrangement— 

(i) provides that each employee eligible to partici-
pate in the arrangement is treated as having elected 
to have the employer make elective contributions in an 
amount equal to 4 percent of the employee’s com-
pensation unless the employee specifically elects not to 
have such contributions made or to have such con-
tributions made at a different rate, and 
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(ii) meets the notice requirements under subpara-
graph (B). 

(B) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if the requirements of clauses (ii) and 
(iii) are met. 

(ii) REASONABLE PERIOD TO MAKE ELECTION.—The 
requirements of this clause are met if each employee 
to whom subparagraph (A)(i) applies— 

(I) receives a notice explaining the employee’s 
right under the arrangement to elect not to have 
elective contributions made on the employee’s be-
half or to have the contributions made at a dif-
ferent rate, and 

(II) has a reasonable period of time after receipt 
of such notice and before the first elective con-
tribution is made to make such election. 

(iii) ANNUAL NOTICE OF RIGHTS AND OBLIGATIONS.— 
The requirements of this clause are met if each em-
ployee eligible to participate in the arrangement is, 
within a reasonable period before any year, given no-
tice of the employee’s rights and obligations under the 
arrangement. 

The requirements of clauses (i) and (ii) of section 
401(k)(12)(D) shall be met with respect to the notices de-
scribed in clauses (ii) and (iii) of this subparagraph. 

(6) COORDINATION WITH OTHER REQUIREMENTS.— 
(A) TREATMENT OF SEPARATE PLANS.—Section 414(k) 

shall not apply to an eligible combined plan. 
(B) REPORTING.—An eligible combined plan shall be 

treated as a single plan for purposes of sections 6058 and 
6059. 

(7) APPLICABLE DEFINED CONTRIBUTION PLAN.—For purposes 
of this subsection— 

(A) IN GENERAL.—The term ‘‘applicable defined contribu-
tion plan’’ means a defined contribution plan which in-
cludes a qualified cash or deferred arrangement. 

(B) QUALIFIED CASH OR DEFERRED ARRANGEMENT.—The 
term ‘‘qualified cash or deferred arrangement’’ has the 
meaning given such term by section 401(k)(2). 

(y) COOPERATIVE AND SMALL EMPLOYER CHARITY PENSION 
PLANS.— 

(1) IN GENERAL.—For purposes of this title, except as pro-
vided in this subsection, a CSEC plan is a defined benefit plan 
(other than a multiemployer plan)— 

(A) to which section 104 of the Pension Protection Act of 
2006 applies, without regard to— 

(i) section 104(a)(2) of such Act; 
(ii) the amendments to such section 104 by section 

202(b) of the Preservation of Access to Care for Medi-
care Beneficiaries and Pension Relief Act of 2010; and 

(iii) paragraph (3)(B); 
(B) that, as of June 25, 2010, was maintained by more 

than one employer and all of the employers were organiza-
tions described in section 501(c)(3); 
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(C) that, as of June 25, 2010, was maintained by an em-
ployer— 

(i) described in section 501(c)(3), 
(ii) chartered under part B of subtitle II of title 36, 

United States Code, 
(iii) with employees in at least 40 States, and 
(iv) whose primary exempt purpose is to provide 

services with respect to children; or 
(D) that, as of January 1, 2000, was maintained by an 

employer— 
(i) described in section 501(c)(3), 
(ii) who has been in existence since at least 1938, 
(iii) who conducts medical research directly or indi-

rectly through grant making, and 
(iv) whose primary exempt purpose is to provide 

services with respect to mothers and children. 
(2) AGGREGATION.—All employers that are treated as a single 

employer under subsection (b) or (c) shall be treated as a single 
employer for purposes of determining if a plan was maintained 
by more than one employer under subparagraphs (B) and (C) 
of paragraph (1). 

(3) ELECTION.— 
(A) IN GENERAL.—If a plan falls within the definition of 

a CSEC plan under this subsection (without regard to this 
paragraph), such plan shall be a CSEC plan unless the 
plan sponsor elects not later than the close of the first plan 
year of the plan beginning after December 31, 2013, not to 
be treated as a CSEC plan. An election under the pre-
ceding sentence shall take effect for such plan year and, 
once made, may be revoked only with the consent of the 
Secretary. 

(B) SPECIAL RULE.—If a plan described in subparagraph 
(A) is treated as a CSEC plan, section 104 of the Pension 
Protection Act of 2006, as amended by the Preservation of 
Access to Care for Medicare Beneficiaries and Pension Re-
lief Act of 2010, shall cease to apply to such plan as of the 
first date as of which such plan is treated as a CSEC plan. 

(z) CERTAIN PLAN TRANSFERS AND MERGERS.— 
(1) IN GENERAL.—Under rules prescribed by the Secretary, 

except as provided in paragraph (2), no amount shall be includ-
ible in gross income by reason of— 

(A) a transfer of all or a portion of the accrued benefit 
of a participant or beneficiary, whether or not vested, from 
a church plan that is a plan described in section 401(a) or 
an annuity contract described in section 403(b) to an annu-
ity contract described in section 403(b), if such plan and 
annuity contract are both maintained by the same church 
or convention or association of churches, 

(B) a transfer of all or a portion of the accrued benefit 
of a participant or beneficiary, whether or not vested, from 
an annuity contract described in section 403(b) to a church 
plan that is a plan described in section 401(a), if such plan 
and annuity contract are both maintained by the same 
church or convention or association of churches, or 
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(C) a merger of a church plan that is a plan described 
in section 401(a), or an annuity contract described in sec-
tion 403(b), with an annuity contract described in section 
403(b), if such plan and annuity contract are both main-
tained by the same church or convention or association of 
churches. 

(2) LIMITATION.—Paragraph (1) shall not apply to a transfer 
or merger unless the participant’s or beneficiary’s total accrued 
benefit immediately after the transfer or merger is equal to or 
greater than the participant’s or beneficiary’s total accrued 
benefit immediately before the transfer or merger, and such 
total accrued benefit is nonforfeitable after the transfer or 
merger. 

(3) QUALIFICATION.—A plan or annuity contract shall not fail 
to be considered to be described in section 401(a) or 403(b) 
merely because such plan or annuity contract engages in a 
transfer or merger described in this subsection. 

(4) DEFINITIONS.—For purposes of this subsection— 
(A) CHURCH OR CONVENTION OR ASSOCIATION OF CHURCH-

ES.—The term ‘‘church or convention or association of 
churches’’ includes an organization described in subpara-
graph (A) or (B)(ii) of subsection (e)(3). 

(B) ANNUITY CONTRACT.—The term ‘‘annuity contract’’ 
includes a custodial account described in section 403(b)(7) 
and a retirement income account described in section 
403(b)(9). 

(C) ACCRUED BENEFIT.—The term ‘‘accrued benefit’’ 
means— 

(i) in the case of a defined benefit plan, the employ-
ee’s accrued benefit determined under the plan, and 

(ii) in the case of a plan other than a defined benefit 
plan, the balance of the employee’s account under the 
plan. 

(aa) ELIMINATING UNNECESSARY PLAN REQUIREMENTS RELATED 
TO UNENROLLED PARTICIPANTS.— 

(1) IN GENERAL.—Notwithstanding any other provision of this 
title, with respect to any defined contribution plan, no disclo-
sure, notice, or other plan document (other than the notices and 
documents described in subparagraphs (A) and (B)) shall be re-
quired to be furnished under this title to any unenrolled partici-
pant if the unenrolled participant receives— 

(A) an annual reminder notice of such participant’s eligi-
bility to participate in such plan and any applicable elec-
tion deadlines under the plan, and 

(B) any document requested by such participant that the 
participant would be entitled to receive notwithstanding 
this subsection. 

(2) UNENROLLED PARTICIPANT.—For purposes of this sub-
section, the term ‘‘unenrolled participant’’ means an employee 
who— 

(A) is eligible to participate in a defined contribution 
plan, 

(B) has received the summary plan description pursuant 
to section 104(b) of the Employee Retirement Income Secu-
rity Act of 1974 and any other eligibility notices in connec-
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tion with such participant’s initial eligibility to participate 
in such plan, 

(C) is not participating in such plan, 
(D) does not have a balance in the plan, and 
(E) satisfies such other criteria as the Secretary of the 

Treasury may determine appropriate, as prescribed in guid-
ance issued in consultation with the Secretary of Labor. 

For purposes of this subsection, any eligibility to participate in 
the plan following any period for which such employee was not 
eligible to participate shall be treated as initial eligibility. 

(3) ANNUAL REMINDER NOTICE.—For purposes of this sub-
section, the term ‘‘annual reminder notice’’ means the notice de-
scribed in section 111(c) of the Employee Retirement Income Se-
curity Act of 1974. 

(bb) SPECIAL RULES APPLICABLE TO BENEFIT OVERPAYMENTS.— 
(1) IN GENERAL.—A plan shall not fail to be treated as de-

scribed in clause (i), (ii), (iii), or (iv) of section 219(g)(5)(A) (and 
shall not fail to be treated as satisfying the requirements of sec-
tion 401(a) or 403) merely because— 

(A) the plan fails to obtain payment from any partici-
pant, beneficiary, employer, plan sponsor, fiduciary, or 
other party on account of any inadvertent benefit overpay-
ment made by the plan, or 

(B) the plan sponsor amends the plan to reduce past or 
future benefit payments to affected participants and bene-
ficiaries in order to adjust for prior inadvertent benefit 
overpayments. 

(2) REDUCTION IN FUTURE BENEFIT PAYMENTS AND RECOVERY 
FROM RESPONSIBLE PARTY.—Paragraph (1) shall not fail to 
apply to a plan merely because, after discovering a benefit over-
payment, such plan— 

(A) reduces future benefit payments to the correct amount 
provided for under the terms of the plan, or 

(B) seeks recovery from the person or persons responsible 
for such overpayment. 

(3) EMPLOYER FUNDING OBLIGATIONS.—Nothing in this sub-
section shall relieve an employer of any obligation imposed on 
it to make contributions to a plan to meet the minimum fund-
ing standards under sections 412 and 430 or to prevent or re-
store an impermissible forfeiture in accordance with section 
411. 

(4) OBSERVANCE OF BENEFIT LIMITATIONS.—Notwithstanding 
paragraph (1), a plan to which paragraph (1) applies shall ob-
serve any limitations imposed on it by section 401(a)(17) or 415. 
The plan may enforce such limitations using any method ap-
proved by the Secretary of the Treasury for recouping benefits 
previously paid or allocations previously made in excess of such 
limitations. 

(5) COORDINATION WITH OTHER QUALIFICATION REQUIRE-
MENTS.—The Secretary of the Treasury may issue regulations or 
other guidance of general applicability specifying how benefit 
overpayments and their recoupment or non-recoupment from a 
participant or beneficiary shall be taken into account for pur-
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poses of satisfying any requirement applicable to a plan to 
which paragraph (1) applies. 

* * * * * * * 

Subtitle D—Miscellaneous Excise Taxes 

CHAPTER 43—QUALIFIED PENSION, ETC., 
PLANS 

* * * * * * * 
SEC. 4975. TAX ON PROHIBITED TRANSACTIONS. 

(a) INITIAL TAXES ON DISQUALIFIED PERSON.—There is hereby im-
posed a tax on each prohibited transaction. The rate of tax shall 
be equal to 15 percent of the amount involved with respect to the 
prohibited transaction for each year (or part thereof) in the taxable 
period. The tax imposed by this subsection shall be paid by any dis-
qualified person who participates in the prohibited transaction 
(other than a fiduciary acting only as such). 

(b) ADDITIONAL TAXES ON DISQUALIFIED PERSON.—In any case in 
which an initial tax is imposed by subsection (a) on a prohibited 
transaction and the transaction is not corrected within the taxable 
period, there is hereby imposed a tax equal to 100 percent of the 
amount involved. The tax imposed by this subsection shall be paid 
by any disqualified person who participated in the prohibited 
transaction (other than a fiduciary acting only as such). 

(c) PROHIBITED TRANSACTION.— 
(1) GENERAL RULE.—For purposes of this section, the term 

‘‘prohibited transaction’’ means any direct or indirect— 
(A) sale or exchange, or leasing, of any property between 

a plan and a disqualified person; 
(B) lending of money or other extension of credit be-

tween a plan and a disqualified person; 
(C) furnishing of goods, services, or facilities between a 

plan and a disqualified person; 
(D) transfer to, or use by or for the benefit of, a disquali-

fied person of the income or assets of a plan; 
(E) act by a disqualified person who is a fiduciary where-

by he deals with the income or assets of a plan in his own 
interest or for his own account; or 

(F) receipt of any consideration for his own personal ac-
count by any disqualified person who is a fiduciary from 
any party dealing with the plan in connection with a 
transaction involving the income or assets of the plan. 

(2) SPECIAL EXEMPTION.—The Secretary shall establish an 
exemption procedure for purposes of this subsection. Pursuant 
to such procedure, he may grant a conditional or unconditional 
exemption of any disqualified person or transaction, orders of 
disqualified persons or transactions, from all or part of the re-
strictions imposed by paragraph (1) of this subsection. Action 
under this subparagraph may be taken only after consultation 
and coordination with the Secretary of Labor. The Secretary 
may not grant an exemption under this paragraph unless he 
finds that such exemption is— 
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(A) administratively feasible, 
(B) in the interests of the plan and of its participants 

and beneficiaries, and 
(C) protective of the rights of participants and bene-

ficiaries of the plan. 
Before granting an exemption under this paragraph, the Sec-
retary shall require adequate notice to be given to interested 
persons and shall publish notice in the Federal Register of the 
pendency of such exemption and shall afford interested persons 
an opportunity to present views. No exemption may be granted 
under this paragraph with respect to a transaction described 
in subparagraph (E) or (F) of paragraph (1) unless the Sec-
retary affords an opportunity for a hearing and makes a deter-
mination on the record with respect to the findings required 
under subparagraphs (A), (B), and (C) of this paragraph, except 
that in lieu of such hearing the Secretary may accept any 
record made by the Secretary of Labor with respect to an appli-
cation for exemption under section 408(a) of title I of the Em-
ployee Retirement Income Security Act of 1974. 

(3) SPECIAL RULE FOR INDIVIDUAL RETIREMENT ACCOUNTS.— 
An individual for whose benefit an individual retirement ac-
count is established and his beneficiaries shall be exempt from 
the tax imposed by this section with respect to any transaction 
concerning such account (which would otherwise be taxable 
under this section) if, with respect to such transaction, the ac-
count ceases to be an individual retirement account by reason 
of the application of section 408(e)(2)(A) or if section 408(e)(4) 
applies to such account. 

(4) SPECIAL RULE FOR ARCHER MSAS.—An individual for 
whose benefit an Archer MSA (within the meaning of section 
220(d)) is established shall be exempt from the tax imposed by 
this section with respect to any transaction concerning such ac-
count (which would otherwise be taxable under this section) if 
section 220(e)(2) applies to such transaction. 

(5) SPECIAL RULE FOR COVERDELL EDUCATION SAVINGS AC-
COUNTS.—An individual for whose benefit a Coverdell edu-
cation savings account is established and any contributor to 
such account shall be exempt from the tax imposed by this sec-
tion with respect to any transaction concerning such account 
(which would otherwise be taxable under this section) if section 
530(d) applies with respect to such transaction. 

(6) SPECIAL RULE FOR HEALTH SAVINGS ACCOUNTS.—An indi-
vidual for whose benefit a health savings account (within the 
meaning of section 223(d)) is established shall be exempt from 
the tax imposed by this section with respect to any transaction 
concerning such account (which would otherwise be taxable 
under this section) if, with respect to such transaction, the ac-
count ceases to be a health savings account by reason of the 
application of section 223(e)(2) to such account. 

(7) SPECIAL RULE FOR PROVISION OF PHARMACY BENEFIT SERV-
ICES.—Any party to an arrangement which satisfies the re-
quirements of section 408(h) of the Employee Retirement In-
come Security Act of 1974 shall be exempt from the tax im-
posed by this section with respect to such arrangement. 
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(d) EXEMPTIONS.—Except as provided in subsection (f)(6), the pro-
hibitions provided in subsection (c) shall not apply to— 

(1) any loan made by the plan to a disqualified person who 
is a participant or beneficiary of the plan if such loan— 

(A) is available to all such participants or beneficiaries 
on a reasonably equivalent basis, 

(B) is not made available to highly compensated employ-
ees (within the meaning of section 414(q)) in an amount 
greater than the amount made available to other employ-
ees, 

(C) is made in accordance with specific provisions re-
garding such loans set forth in the plan, 

(D) bears a reasonable rate of interest, and 
(E) is adequately secured; 

(2) any contract, or reasonable arrangement, made with a 
disqualified person for office space, or legal, accounting, or 
other services necessary for the establishment or operation of 
the plan, if no more than reasonable compensation is paid 
therefor; 

(3) any loan to a leveraged employee stock ownership plan 
(as defined in subsection (e)(7)), if— 

(A) such loan is primarily for the benefit of participants 
and beneficiaries of the plan, and 

(B) such loan is at a reasonable rate of interest, and any 
collateral which is given to a disqualified person by the 
plan consists only of qualifying employer securities (as de-
fined in subsection (e)(8)); 

(4) the investment of all or part of a plan’s assets in deposits 
which bear a reasonable interest rate in a bank or similar fi-
nancial institution supervised by the United States or a State, 
if such bank or other institution is a fiduciary of such plan and 
if— 

(A) the plan covers only employees of such bank or other 
institution and employees of affiliates of such bank or 
other institution, or 

(B) such investment is expressly authorized by a provi-
sion of the plan or by a fiduciary (other than such bank 
or institution or affiliates thereof) who is expressly empow-
ered by the plan to so instruct the trustee with respect to 
such investment; 

(5) any contract for life insurance, health insurance, or annu-
ities with one or more insurers which are qualified to do busi-
ness in a State if the plan pays no more than adequate consid-
eration, and if each such insurer or insurers is— 

(A) the employer maintaining the plan, or 
(B) a disqualified person which is wholly owned (directly 

or indirectly) by the employer establishing the plan, or by 
any person which is a disqualified person with respect to 
the plan, but only if the total premiums and annuity con-
siderations written by such insurers for life insurance, 
health insurance, or annuities for all plans (and their em-
ployers) with respect to which such insurers are disquali-
fied persons (not including premiums or annuity consider-
ations written by the employer maintaining the plan) do 
not exceed 5 percent of the total premiums and annuity 
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considerations written for all lines of insurance in that 
year by such insurers (not including premiums or annuity 
considerations written by the employer maintaining the 
plan); 

(6) the provision of any ancillary service by a bank or similar 
financial institution supervised by the United States or a 
State, if such service is provided at not more than reasonable 
compensation, if such bank or other institution is a fiduciary 
of such plan, and if— 

(A) such bank or similar financial institution has adopt-
ed adequate internal safeguards which assure that the 
provision of such ancillary service is consistent with sound 
banking and financial practice, as determined by Federal 
or State supervisory authority, and 

(B) the extent to which such ancillary service is provided 
is subject to specific guidelines issued by such bank or 
similar financial institution (as determined by the Sec-
retary after consultation with Federal and State super-
visory authority), and under such guidelines the bank or 
similar financial institution does not provide such ancillary 
service— 

(i) in an excessive or unreasonable manner, and 
(ii) in a manner that would be inconsistent with the 

best interests of participants and beneficiaries of em-
ployee benefit plans; 

(7) the exercise of a privilege to convert securities, to the ex-
tent provided in regulations of the Secretary, but only if the 
plan receives no less than adequate consideration pursuant to 
such conversion; 

(8) any transaction between a plan and a common or collec-
tive trust fund or pooled investment fund maintained by a dis-
qualified person which is a bank or trust company supervised 
by a State or Federal agency or between a plan and a pooled 
investment fund of an insurance company qualified to do busi-
ness in a State if— 

(A) the transaction is a sale or purchase of an interest 
in the fund, 

(B) the bank, trust company, or insurance company re-
ceives not more than a reasonable compensation, and 

(C) such transaction is expressly permitted by the in-
strument under which the plan is maintained, or by a fidu-
ciary (other than the bank, trust company, or insurance 
company, or an affiliate thereof) who has authority to 
manage and control the assets of the plan; 

(9) receipt by a disqualified person of any benefit to which 
he may be entitled as a participant or beneficiary in the plan, 
so long as the benefit is computed and paid on a basis which 
is consistent with the terms of the plan as applied to all other 
participants and beneficiaries; 

(10) receipt by a disqualified person of any reasonable com-
pensation for services rendered, or for the reimbursement of 
expenses properly and actually incurred, in the performance of 
his duties with the plan, but no person so serving who already 
receives full-time pay from an employer or an association of 
employers, whose employees are participants in the plan or 
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from an employee organization whose members are partici-
pants in such plan shall receive compensation from such fund, 
except for reimbursement of expenses properly and actually in-
curred; 

(11) service by a disqualified person as a fiduciary in addi-
tion to being an officer, employee, agent, or other representa-
tive of a disqualified person; 

(12) the making by a fiduciary of a distribution of the assets 
of the trust in accordance with the terms of the plan if such 
assets are distributed in the same manner as provided under 
section 4044 of title IV of the Employee Retirement Income Se-
curity Act of 1974 (relating to allocation of assets); 

(13) any transaction which is exempt from section 406 of 
such Act by reason of section 408(e) of such Act (or which 
would be so exempt if such section 406 applied to such trans-
action) or which is exempt from section 406 of such Act by rea-
son of section 408(b)(12) of such Act; 

(14) any transaction required or permitted under part 1 of 
subtitle E of title IV or section 4223 of the Employee Retire-
ment Income Security Act of 1974, but this paragraph shall not 
apply with respect to the application of subsection (c)(1) (E) or 
(F); 

(15) a merger of multiemployer plans, or the transfer of as-
sets or liabilities between multiemployer plans, determined by 
the Pension Benefit Guaranty Corporation to meet the require-
ments of section 4231 of such Act, but this paragraph shall not 
apply with respect to the application of subsection (c)(1)(E) or 
(F); 

(16) a sale of stock held by a trust which constitutes an indi-
vidual retirement account under section 408(a) to the indi-
vidual for whose benefit such account is established if— 

(A) such stock is in a bank (as defined in section 581) 
or a depository institution holding company (as defined in 
section 3(w)(1) of the Federal Deposit Insurance Act (12 
U.S.C. 1813(w)(1))), 

(B) such stock is held by such trust as of the date of the 
enactment of this paragraph, 

(C) such sale is pursuant to an election under section 
1362(a) by such bank or company, 

(D) such sale is for fair market value at the time of sale 
(as established by an independent appraiser) and the 
terms of the sale are otherwise at least as favorable to 
such trust as the terms that would apply on a sale to an 
unrelated party, 

(E) such trust does not pay any commissions, costs, or 
other expenses in connection with the sale, and 

(F) the stock is sold in a single transaction for cash not 
later than 120 days after the S corporation election is 
made; 

(17) any transaction in connection with the provision of in-
vestment advice described in subsection (e)(3)(B) to a partici-
pant or beneficiary in a plan that permits such participant or 
beneficiary to direct the investment of plan assets in an indi-
vidual account, if— 

(A) the transaction is— 
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(i) the provision of the investment advice to the par-
ticipant or beneficiary of the plan with respect to a se-
curity or other property available as an investment 
under the plan, 

(ii) the acquisition, holding, or sale of a security or 
other property available as an investment under the 
plan pursuant to the investment advice, or 

(iii) the direct or indirect receipt of fees or other 
compensation by the fiduciary adviser or an affiliate 
thereof (or any employee, agent, or registered rep-
resentative of the fiduciary adviser or affiliate) in con-
nection with the provision of the advice or in connec-
tion with an acquisition, holding, or sale of a security 
or other property available as an investment under 
the plan pursuant to the investment advice; and 

(B) the requirements of subsection (f)(8) are met, 
(18) any transaction involving the purchase or sale of securi-

ties, or other property (as determined by the Secretary of 
Labor), between a plan and a disqualified person (other than 
a fiduciary described in subsection (e)(3)) with respect to a plan 
if— 

(A) the transaction involves a block trade, 
(B) at the time of the transaction, the interest of the 

plan (together with the interests of any other plans main-
tained by the same plan sponsor), does not exceed 10 per-
cent of the aggregate size of the block trade, 

(C) the terms of the transaction, including the price, are 
at least as favorable to the plan as an arm’s length trans-
action, and 

(D) the compensation associated with the purchase and 
sale is not greater than the compensation associated with 
an arm’s length transaction with an unrelated party, 

(19) any transaction involving the purchase or sale of securi-
ties, or other property (as determined by the Secretary of 
Labor), between a plan and a disqualified person if— 

(A) the transaction is executed through an electronic 
communication network, alternative trading system, or 
similar execution system or trading venue subject to regu-
lation and oversight by— 

(i) the applicable Federal regulating entity, or 
(ii) such foreign regulatory entity as the Secretary of 

Labor may determine by regulation, 
(B) either— 

(i) the transaction is effected pursuant to rules de-
signed to match purchases and sales at the best price 
available through the execution system in accordance 
with applicable rules of the Securities and Exchange 
Commission or other relevant governmental authority, 
or 

(ii) neither the execution system nor the parties to 
the transaction take into account the identity of the 
parties in the execution of trades, 

(C) the price and compensation associated with the pur-
chase and sale are not greater than the price and com-
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pensation associated with an arm’s length transaction 
with an unrelated party, 

(D) if the disqualified person has an ownership interest 
in the system or venue described in subparagraph (A), the 
system or venue has been authorized by the plan sponsor 
or other independent fiduciary for transactions described 
in this paragraph, and 

(E) not less than 30 days prior to the initial transaction 
described in this paragraph executed through any system 
or venue described in subparagraph (A), a plan fiduciary 
is provided written or electronic notice of the execution of 
such transaction through such system or venue, 

(20) transactions described in subparagraphs (A), (B), and 
(D) of subsection (c)(1) between a plan and a person that is a 
disqualified person other than a fiduciary (or an affiliate) who 
has or exercises any discretionary authority or control with re-
spect to the investment of the plan assets involved in the 
transaction or renders investment advice (within the meaning 
of subsection (e)(3)(B)) with respect to those assets, solely by 
reason of providing services to the plan or solely by reason of 
a relationship to such a service provider described in subpara-
graph (F), (G), (H), or (I) of subsection (e)(2), or both, but only 
if in connection with such transaction the plan receives no less, 
nor pays no more, than adequate consideration, 

(21) any foreign exchange transactions, between a bank or 
broker-dealer (or any affiliate of either) and a plan (as defined 
in this section) with respect to which such bank or broker-deal-
er (or affiliate) is a trustee, custodian, fiduciary, or other dis-
qualified person, if— 

(A) the transaction is in connection with the purchase, 
holding, or sale of securities or other investment assets 
(other than a foreign exchange transaction unrelated to 
any other investment in securities or other investment as-
sets), 

(B) at the time the foreign exchange transaction is en-
tered into, the terms of the transaction are not less favor-
able to the plan than the terms generally available in com-
parable arm’s length foreign exchange transactions be-
tween unrelated parties, or the terms afforded by the bank 
or broker-dealer (or any affiliate of either) in comparable 
arm’s-length foreign exchange transactions involving unre-
lated parties, 

(C) the exchange rate used by such bank or broker-deal-
er (or affiliate) for a particular foreign exchange trans-
action does not deviate by more than 3 percent from the 
interbank bid and asked rates for transactions of com-
parable size and maturity at the time of the transaction as 
displayed on an independent service that reports rates of 
exchange in the foreign currency market for such currency, 
and 

(D) the bank or broker-dealer (or any affiliate of either) 
does not have investment discretion, or provide investment 
advice, with respect to the transaction, 
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(22) any transaction described in subsection (c)(1)(A) involv-
ing the purchase and sale of a security between a plan and any 
other account managed by the same investment manager, if— 

(A) the transaction is a purchase or sale, for no consider-
ation other than cash payment against prompt delivery of 
a security for which market quotations are readily avail-
able, 

(B) the transaction is effected at the independent current 
market price of the security (within the meaning of section 
270.17a–7(b) of title 17, Code of Federal Regulations), 

(C) no brokerage commission, fee (except for customary 
transfer fees, the fact of which is disclosed pursuant to 
subparagraph (D)), or other remuneration is paid in con-
nection with the transaction, 

(D) a fiduciary (other than the investment manager en-
gaging in the cross-trades or any affiliate) for each plan 
participating in the transaction authorizes in advance of 
any cross-trades (in a document that is separate from any 
other written agreement of the parties) the investment 
manager to engage in cross trades at the investment man-
ager’s discretion, after such fiduciary has received disclo-
sure regarding the conditions under which cross trades 
may take place (but only if such disclosure is separate 
from any other agreement or disclosure involving the asset 
management relationship), including the written policies 
and procedures of the investment manager described in 
subparagraph (H), 

(E) each plan participating in the transaction has assets 
of at least $100,000,000, except that if the assets of a plan 
are invested in a master trust containing the assets of 
plans maintained by employers in the same controlled 
group (as defined in section 407(d)(7) of the Employee Re-
tirement Income Security Act of 1974), the master trust 
has assets of at least $100,000,000, 

(F) the investment manager provides to the plan fidu-
ciary who authorized cross trading under subparagraph 
(D) a quarterly report detailing all cross trades executed 
by the investment manager in which the plan participated 
during such quarter, including the following information, 
as applicable: (i) the identity of each security bought or 
sold; (ii) the number of shares or units traded; (iii) the par-
ties involved in the cross-trade; and (iv) trade price and 
the method used to establish the trade price, 

(G) the investment manager does not base its fee sched-
ule on the plan’s consent to cross trading, and no other 
service (other than the investment opportunities and cost 
savings available through a cross trade) is conditioned on 
the plan’s consent to cross trading, 

(H) the investment manager has adopted, and cross- 
trades are effected in accordance with, written cross-trad-
ing policies and procedures that are fair and equitable to 
all accounts participating in the cross-trading program, 
and that include a description of the manager’s pricing 
policies and procedures, and the manager’s policies and 
procedures for allocating cross trades in an objective man-
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ner among accounts participating in the cross-trading pro-
gram, and 

(I) the investment manager has designated an individual 
responsible for periodically reviewing such purchases and 
sales to ensure compliance with the written policies and 
procedures described in subparagraph (H), and following 
such review, the individual shall issue an annual written 
report no later than 90 days following the period to which 
it relates signed under penalty of perjury to the plan fidu-
ciary who authorized cross trading under subparagraph 
(D) describing the steps performed during the course of the 
review, the level of compliance, and any specific instances 
of non-compliance. 

The written report shall also notify the plan fiduciary of the 
plan’s right to terminate participation in the investment man-
ager’s cross-trading program at any time, øor¿ 

(23) except as provided in subsection (f)(11), a transaction de-
scribed in subparagraph (A), (B), (C), or (D) of subsection (c)(1) 
in connection with the acquisition, holding, or disposition of 
any security or commodity, if the transaction is corrected be-
fore the end of the correction periodø.¿, or 

(24) the provision of a de minimis financial incentive de-
scribed in section 401(k)(4)(A) or 403(b)(12)(A). 

(e) DEFINITIONS.— 
(1) PLAN.—For purposes of this section, the term ‘‘plan’’ 

means— 
(A) a trust described in section 401(a) which forms a 

part of a plan, or a plan described in section 403(a), which 
trust or plan is exempt from tax under section 501(a), 

(B) an individual retirement account described in section 
408(a), 

(C) an individual retirement annuity described in section 
408(b), 

(D) an Archer MSA described in section 220(d), 
(E) a health savings account described in section 223(d), 
(F) a Coverdell education savings account described in 

section 530, or 
(G) a trust, plan, account, or annuity which, at any time, 

has been determined by the Secretary to be described in 
any preceding subparagraph of this paragraph. 

(2) DISQUALIFIED PERSON.—For purposes of this section, the 
term ‘‘disqualified person’’ means a person who is— 

(A) a fiduciary; 
(B) a person providing services to the plan; 
(C) an employer any of whose employees are covered by 

the plan; 
(D) an employee organization any of whose members are 

covered by the plan; 
(E) an owner, direct or indirect, of 50 percent or more 

of— 
(i) the combined voting power of all classes of stock 

entitled to vote or the total value of shares of all class-
es of stock of a corporation, 

(ii) the capital interest or the profits interest of a 
partnership, or 
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(iii) the beneficial interest of a trust or unincor-
porated enterprise, 

which is an employer or an employee organization de-
scribed in subparagraph (C) or (D); 

(F) a member of the family (as defined in paragraph (6)) 
of any individual described in subparagraph (A), (B), (C), 
or (E); 

(G) a corporation, partnership, or trust or estate of 
which (or in which) 50 percent or more of— 

(i) the combined voting power of all classes of stock 
entitled to vote or the total value of shares of all class-
es of stock of such corporation, 

(ii) the capital interest or profits interest of such 
partnership, or 

(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons de-
scribed in subparagraph (A), (B), (C), (D), or (E); 

(H) an officer, director (or an individual having powers 
or responsibilities similar to those of officers or directors), 
a 10 percent or more shareholder, or a highly compensated 
employee (earning 10 percent or more of the yearly wages 
of an employer) of a person described in subparagraph (C), 
(D), (E), or (G); or 

(I) a 10 percent or more (in capital or profits) partner or 
joint venturer of a person described in subparagraph (C), 
(D), (E), or (G). 

The Secretary, after consultation and coordination with the 
Secretary of Labor or his delegate, may by regulation prescribe 
a percentage lower than 50 percent for subparagraphs (E) and 
(G) and lower than 10 percent for subparagraphs (H) and (I). 

(3) FIDUCIARY.—For purposes of this section, the term ‘‘fidu-
ciary’’ means any person who— 

(A) exercises any discretionary authority or discretionary 
control respecting management of such plan or exercises 
any authority or control respecting management or dis-
position of its assets, 

(B) renders investment advice for a fee or other com-
pensation, direct or indirect, with respect to any moneys or 
other property of such plan, or has any authority or re-
sponsibility to do so, or 

(C) has any discretionary authority or discretionary re-
sponsibility in the administration of such plan. 

Such term includes any person designated under section 
405(c)(1)(B) of the Employee Retirement Income Security Act of 
1974. 

(4) STOCKHOLDINGS.—For purposes of paragraphs (2)(E)(i) 
and (G)(i) there shall be taken into account indirect stock-
holdings which would be taken into account under section 
267(c), except that, for purposes of this paragraph, section 
267(c)(4) shall be treated as providing that the members of the 
family of an individual are the members within the meaning 
of paragraph (6). 

(5) PARTNERSHIPS; TRUSTS.—For purposes of paragraphs 
(2)(E)(ii) and (iii), (G)(ii) and (iii), and (I) the ownership of prof-
its or beneficial interests shall be determined in accordance 
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with the rules for constructive ownership of stock provided in 
section 267(c) (other than paragraph (3) thereof), except that 
section 267(c)(4) shall be treated as providing that the mem-
bers of the family of an individual are the members within the 
meaning of paragraph (6). 

(6) MEMBER OF FAMILY.—For purposes of paragraph (2)(F), 
the family of any individual shall include his spouse, ancestor, 
lineal descendant, and any spouse of a lineal descendant. 

(7) EMPLOYEE STOCK OWNERSHIP PLAN.—The term ‘‘employee 
stock ownership plan’’ means a defined contribution plan— 

(A) which is a stock bonus plan which is qualified, or a 
stock bonus and a money purchase plan both of which are 
qualified under section 401(a), and which are designed to 
invest primarily in qualifying employer securities; and 

(B) which is otherwise defined in regulations prescribed 
by the Secretary. 

A plan shall not be treated as an employee stock ownership 
plan unless it meets the requirements of section 409(h), section 
409(o), and, if applicable, section 409(n), section 409(p), and 
section 664(g) and, if the employer has a registration-type class 
of securities (as defined in section 409(e)(4)), it meets the re-
quirements of section 409(e). 

(8) QUALIFYING EMPLOYER SECURITY.—The term ‘‘qualifying 
employer security’’ means any employer security within the 
meaning of section 409(l). If any moneys or other property of 
a plan are invested in shares of an investment company reg-
istered under the Investment Company Act of 1940, the invest-
ment shall not cause that investment company or that invest-
ment company’s investment adviser or principal underwriter to 
be treated as a fiduciary or a disqualified person for purposes 
of this section, except when an investment company or its in-
vestment adviser or principal underwriter acts in connection 
with a plan covering employees of the investment company, its 
investment adviser, or its principal underwriter. 

(9) SECTION MADE APPLICABLE TO WITHDRAWAL LIABILITY PAY-
MENT FUNDS.—For purposes of this section— 

(A) IN GENERAL.—The term ‘‘plan’’ includes a trust de-
scribed in section 501(c)(22). 

(B) DISQUALIFIED PERSON.—In the case of any trust to 
which this section applies by reason of subparagraph (A), 
the term ‘‘disqualified person’’ includes any person who is 
a disqualified person with respect to any plan to which 
such trust is permitted to make payments under section 
4223 of the Employee Retirement Income Security Act of 
1974. 

(f) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of this 
section— 

(1) JOINT AND SEVERAL LIABILITY.—If more than one person 
is liable under subsection (a) or (b) with respect to any one pro-
hibited transaction, all such persons shall be jointly and sever-
ally liable under such subsection with respect to such trans-
action. 

(2) TAXABLE PERIOD.—The term ‘‘taxable period’’ means, with 
respect to any prohibited transaction, the period beginning 
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with the date on which the prohibited transaction occurs and 
ending on the earliest of— 

(A) the date of mailing a notice of deficiency with respect 
to the tax imposed by subsection (a) under section 6212, 

(B) the date on which the tax imposed by subsection (a) 
is assessed, or 

(C) the date on which correction of the prohibited trans-
action is completed. 

(3) SALE OR EXCHANGE; ENCUMBERED PROPERTY.—A transfer 
or real or personal property by a disqualified person to a plan 
shall be treated as a sale or exchange if the property is subject 
to a mortgage or similar lien which the plan assumes or if it 
is subject to a mortgage or similar lien which a disqualified 
person placed on the property within the 10-year period ending 
on the date of the transfer. 

(4) AMOUNT INVOLVED.—The term ‘‘amount involved’’ means, 
with respect to a prohibited transaction, the greater of the 
amount of money and the fair market value of the other prop-
erty given or the amount of money and the fair market value 
of the other property received; except that, in the case of serv-
ices described in paragraphs (2) and (10) of subsection (d) the 
amount involved shall be only the excess compensation. For 
purposes of the preceding sentence, the fair market value— 

(A) in the case of the tax imposed by subsection (a), shall 
be determined as of the date on which the prohibited 
transaction occurs; and 

(B) in the case of the tax imposed by subsection (b), shall 
be the highest fair market value during the taxable period. 

(5) CORRECTION.—The terms ‘‘correction’’ and ‘‘correct’’ mean, 
with respect to a prohibited transaction, undoing the trans-
action to the extent possible, but in any case placing the plan 
in a financial position not worse than that in which it would 
be if the disqualified person were acting under the highest fi-
duciary standards. 

(6) EXEMPTIONS NOT TO APPLY TO CERTAIN TRANSACTIONS.— 
(A) IN GENERAL.—In the case of a trust described in sec-

tion 401(a) which is part of a plan providing contributions 
or benefits for employees some or all of whom are owner- 
employees (as defined in section 401(c)(3)), the exemptions 
provided by subsection (d) (other than paragraphs (9) and 
(12)) shall not apply to a transaction in which the plan di-
rectly or indirectly— 

(i) lends any part of the corpus or income of the plan 
to, 

(ii) pays any compensation for personal services ren-
dered to the plan to, or 

(iii) acquires for the plan any property from, or sells 
any property to, 

any such owner-employee, a member of the family (as de-
fined in section 267(c)(4)) of any such owner-employee, or 
any corporation in which any such owner-employee owns, 
directly or indirectly, 50 percent or more of the total com-
bined voting power of all classes of stock entitled to vote 
or 50 percent or more of the total value of shares of all 
classes of stock of the corporation. 
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(B) SPECIAL RULES FOR SHAREHOLDER-EMPLOYEES, 
ETC..— 

(i) IN GENERAL.—For purposes of subparagraph (A), 
the following shall be treated as owner-employees: 

(I) A shareholder-employee. 
(II) A participant or beneficiary of an individual 

retirement plan (as defined in section 7701(a)(37)). 
(III) An employer or association of employees 

which establishes such an individual retirement 
plan under section 408(c). 

(ii) EXCEPTION FOR CERTAIN TRANSACTIONS INVOLV-
ING SHAREHOLDER-EMPLOYEES.—Subparagraph (A)(iii) 
shall not apply to a transaction which consists of a 
sale of employer securities to an employee stock own-
ership plan (as defined in subsection (e)(7)) by a share-
holder-employee, a member of the family (as defined 
in section 267(c)(4)) of such shareholder-employee, or a 
corporation in which such a shareholder-employee 
owns stock representing a 50 percent or greater inter-
est described in subparagraph (A). 

(iii) LOAN EXCEPTION.—For purposes of subpara-
graph (A)(i), the term ‘‘owner-employee’’ shall only in-
clude a person described in subclause (II) or (III) of 
clause (i). 

(C) SHAREHOLDER-EMPLOYEE.—For purposes of subpara-
graph (B), the term ‘‘shareholder-employee’’ means an em-
ployee or officer of an S corporation who owns (or is con-
sidered as owning within the meaning of section 318(a)(1)) 
more than 5 percent of the outstanding stock of the cor-
poration on any day during the taxable year of such cor-
poration. 

(7) S CORPORATION REPAYMENT OF LOANS FOR QUALIFYING 
EMPLOYER SECURITIES.—A plan shall not be treated as vio-
lating the requirements of section 401 or 409 or subsection 
(e)(7), or as engaging in a prohibited transaction for purposes 
of subsection (d)(3), merely by reason of any distribution (as 
described in section 1368(a)) with respect to S corporation 
stock that constitutes qualifying employer securities, which in 
accordance with the plan provisions is used to make payments 
on a loan described in subsection (d)(3) the proceeds of which 
were used to acquire such qualifying employer securities 
(whether or not allocated to participants). The preceding sen-
tence shall not apply in the case of a distribution which is paid 
with respect to any employer security which is allocated to a 
participant unless the plan provides that employer securities 
with a fair market value of not less than the amount of such 
distribution are allocated to such participant for the year 
which (but for the preceding sentence) such distribution would 
have been allocated to such participant. 

(8) PROVISION OF INVESTMENT ADVICE TO PARTICIPANT AND 
BENEFICIARIES.— 

(A) IN GENERAL.—The prohibitions provided in sub-
section (c) shall not apply to transactions described in sub-
section (d)(17) if the investment advice provided by a fidu-
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ciary adviser is provided under an eligible investment ad-
vice arrangement. 

(B) ELIGIBLE INVESTMENT ADVICE ARRANGEMENT.—For 
purposes of this paragraph, the term ‘‘eligible investment 
advice arrangement’’ means an arrangement— 

(i) which either— 
(I) provides that any fees (including any com-

mission or other compensation) received by the fi-
duciary adviser for investment advice or with re-
spect to the sale, holding, or acquisition of any se-
curity or other property for purposes of invest-
ment of plan assets do not vary depending on the 
basis of any investment option selected, or 

(II) uses a computer model under an investment 
advice program meeting the requirements of sub-
paragraph (C) in connection with the provision of 
investment advice by a fiduciary adviser to a par-
ticipant or beneficiary, and 

(ii) with respect to which the requirements of sub-
paragraphs (D), (E), (F), (G), (H), and (I) are met. 

(C) INVESTMENT ADVICE PROGRAM USING COMPUTER 
MODEL.— 

(i) IN GENERAL.—An investment advice program 
meets the requirements of this subparagraph if the re-
quirements of clauses (ii), (iii), and (iv) are met. 

(ii) COMPUTER MODEL.—The requirements of this 
clause are met if the investment advice provided 
under the investment advice program is provided pur-
suant to a computer model that— 

(I) applies generally accepted investment theo-
ries that take into account the historic returns of 
different asset classes over defined periods of 
time, 

(II) utilizes relevant information about the par-
ticipant, which may include age, life expectancy, 
retirement age, risk tolerance, other assets or 
sources of income, and preferences as to certain 
types of investments, 

(III) utilizes prescribed objective criteria to pro-
vide asset allocation portfolios comprised of invest-
ment options available under the plan, 

(IV) operates in a manner that is not biased in 
favor of investments offered by the fiduciary ad-
viser or a person with a material affiliation or con-
tractual relationship with the fiduciary adviser, 
and 

(V) takes into account all investment options 
under the plan in specifying how a participant’s 
account balance should be invested and is not in-
appropriately weighted with respect to any invest-
ment option. 

(iii) CERTIFICATION.— 
(I) IN GENERAL.—The requirements of this 

clause are met with respect to any investment ad-
vice program if an eligible investment expert cer-
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tifies, prior to the utilization of the computer 
model and in accordance with rules prescribed by 
the Secretary of Labor, that the computer model 
meets the requirements of clause (ii). 

(II) RENEWAL OF CERTIFICATIONS.—If, as deter-
mined under regulations prescribed by the Sec-
retary of Labor, there are material modifications 
to a computer model, the requirements of this 
clause are met only if a certification described in 
subclause (I) is obtained with respect to the com-
puter model as so modified. 

(III) ELIGIBLE INVESTMENT EXPERT.—The term 
‘‘eligible investment expert’’ means any person 
which meets such requirements as the Secretary 
of Labor may provide and which does not bear any 
material affiliation or contractual relationship 
with any investment adviser or a related person 
thereof (or any employee, agent, or registered rep-
resentative of the investment adviser or related 
person). 

(iv) EXCLUSIVITY OF RECOMMENDATION.—The re-
quirements of this clause are met with respect to any 
investment advice program if— 

(I) the only investment advice provided under 
the program is the advice generated by the com-
puter model described in clause (ii), and 

(II) any transaction described in subsection 
(d)(17)(A)(ii) occurs solely at the direction of the 
participant or beneficiary. 

Nothing in the preceding sentence shall preclude the par-
ticipant or beneficiary from requesting investment advice 
other than that described in clause (i), but only if such re-
quest has not been solicited by any person connected with 
carrying out the arrangement. 

(D) EXPRESS AUTHORIZATION BY SEPARATE FIDUCIARY.— 
The requirements of this subparagraph are met with re-
spect to an arrangement if the arrangement is expressly 
authorized by a plan fiduciary other than the person offer-
ing the investment advice program, any person providing 
investment options under the plan, or any affiliate of ei-
ther. 

(E) AUDITS.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if an independent auditor, who has ap-
propriate technical training or experience and pro-
ficiency and so represents in writing— 

(I) conducts an annual audit of the arrangement 
for compliance with the requirements of this para-
graph, and 

(II) following completion of the annual audit, 
issues a written report to the fiduciary who au-
thorized use of the arrangement which presents 
its specific findings regarding compliance of the 
arrangement with the requirements of this para-
graph. 
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(ii) SPECIAL RULE FOR INDIVIDUAL RETIREMENT AND 
SIMILAR PLANS.—In the case of a plan described in 
subparagraphs (B) through (F) (and so much of sub-
paragraph (G) as relates to such subparagraphs) of 
subsection (e)(1), in lieu of the requirements of clause 
(i), audits of the arrangement shall be conducted at 
such times and in such manner as the Secretary of 
Labor may prescribe. 

(iii) INDEPENDENT AUDITOR.—For purposes of this 
subparagraph, an auditor is considered independent if 
it is not related to the person offering the arrange-
ment to the plan and is not related to any person pro-
viding investment options under the plan. 

(F) DISCLOSURE.—The requirements of this subpara-
graph are met if— 

(i) the fiduciary adviser provides to a participant or 
a beneficiary before the initial provision of the invest-
ment advice with regard to any security or other prop-
erty offered as an investment option, a written notifi-
cation (which may consist of notification by means of 
electronic communication)— 

(I) of the role of any party that has a material 
affiliation or contractual relationship with the fi-
duciary adviser in the development of the invest-
ment advice program and in the selection of in-
vestment options available under the plan, 

(II) of the past performance and historical rates 
of return of the investment options available 
under the plan, 

(III) of all fees or other compensation relating to 
the advice that the fiduciary adviser or any affil-
iate thereof is to receive (including compensation 
provided by any third party) in connection with 
the provision of the advice or in connection with 
the sale, acquisition, or holding of the security or 
other property, 

(IV) of any material affiliation or contractual re-
lationship of the fiduciary adviser or affiliates 
thereof in the security or other property, 

(V) of the manner, and under what cir-
cumstances, any participant or beneficiary infor-
mation provided under the arrangement will be 
used or disclosed, 

(VI) of the types of services provided by the fi-
duciary adviser in connection with the provision of 
investment advice by the fiduciary adviser, 

(VII) that the adviser is acting as a fiduciary of 
the plan in connection with the provision of the 
advice, and 

(VIII) that a recipient of the advice may sepa-
rately arrange for the provision of advice by an-
other adviser, that could have no material affili-
ation with and receive no fees or other compensa-
tion in connection with the security or other prop-
erty, and 
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(ii) at all times during the provision of advisory 
services to the participant or beneficiary, the fiduciary 
adviser— 

(I) maintains the information described in 
clause (i) in accurate form and in the manner de-
scribed in subparagraph (H), 

(II) provides, without charge, accurate informa-
tion to the recipient of the advice no less fre-
quently than annually, 

(III) provides, without charge, accurate informa-
tion to the recipient of the advice upon request of 
the recipient, and 

(IV) provides, without charge, accurate informa-
tion to the recipient of the advice concerning any 
material change to the information required to be 
provided to the recipient of the advice at a time 
reasonably contemporaneous to the change in in-
formation. 

(G) OTHER CONDITIONS.—The requirements of this sub-
paragraph are met if— 

(i) the fiduciary adviser provides appropriate disclo-
sure, in connection with the sale, acquisition, or hold-
ing of the security or other property, in accordance 
with all applicable securities laws, 

(ii) the sale, acquisition, or holding occurs solely at 
the direction of the recipient of the advice, 

(iii) the compensation received by the fiduciary ad-
viser and affiliates thereof in connection with the sale, 
acquisition, or holding of the security or other property 
is reasonable, and 

(iv) the terms of the sale, acquisition, or holding of 
the security or other property are at least as favorable 
to the plan as an arm’s length transaction would be. 

(H) STANDARDS FOR PRESENTATION OF INFORMATION.— 
(i) IN GENERAL.—The requirements of this subpara-

graph are met if the notification required to be pro-
vided to participants and beneficiaries under subpara-
graph (F)(i) is written in a clear and conspicuous man-
ner and in a manner calculated to be understood by 
the average plan participant and is sufficiently accu-
rate and comprehensive to reasonably apprise such 
participants and beneficiaries of the information re-
quired to be provided in the notification. 

(ii) MODEL FORM FOR DISCLOSURE OF FEES AND 
OTHER COMPENSATION.—The Secretary of Labor shall 
issue a model form for the disclosure of fees and other 
compensation required in subparagraph (F)(i)(III) 
which meets the requirements of clause (i). 

(I) MAINTENANCE FOR 6 YEARS OF EVIDENCE OF COMPLI-
ANCE.—The requirements of this subparagraph are met if 
a fiduciary adviser who has provided advice referred to in 
subparagraph (A) maintains, for a period of not less than 
6 years after the provision of the advice, any records nec-
essary for determining whether the requirements of the 
preceding provisions of this paragraph and of subsection 
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(d)(17) have been met. A transaction prohibited under sub-
section (c) shall not be considered to have occurred solely 
because the records are lost or destroyed prior to the end 
of the 6-year period due to circumstances beyond the con-
trol of the fiduciary adviser. 

(J) DEFINITIONS.—For purposes of this paragraph and 
subsection (d)(17)— 

(i) FIDUCIARY ADVISER.—The term ‘‘fiduciary ad-
viser’’ means, with respect to a plan, a person who is 
a fiduciary of the plan by reason of the provision of in-
vestment advice referred to in subsection (e)(3)(B) by 
the person to a participant or beneficiary of the plan 
and who is— 

(I) registered as an investment adviser under 
the Investment Advisers Act of 1940 (15 U.S.C. 
80b–1 et seq.) or under the laws of the State in 
which the fiduciary maintains its principal office 
and place of business, 

(II) a bank or similar financial institution re-
ferred to in subsection (d)(4) or a savings associa-
tion (as defined in section 3(b)(1) of the Federal 
Deposit Insurance Act (12 U.S.C. 1813(b)(1)), but 
only if the advice is provided through a trust de-
partment of the bank or similar financial institu-
tion or savings association which is subject to 
periodic examination and review by Federal or 
State banking authorities, 

(III) an insurance company qualified to do busi-
ness under the laws of a State, 

(IV) a person registered as a broker or dealer 
under the Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.), 

(V) an affiliate of a person described in any of 
subclauses (I) through (IV), or 

(VI) an employee, agent, or registered represent-
ative of a person described in subclauses (I) 
through (V) who satisfies the requirements of ap-
plicable insurance, banking, and securities laws 
relating to the provision of the advice. 

For purposes of this title, a person who develops the com-
puter model described in subparagraph (C)(ii) or markets 
the investment advice program or computer model shall be 
treated as a person who is a fiduciary of the plan by rea-
son of the provision of investment advice referred to in 
subsection (e)(3)(B) to a participant or beneficiary and 
shall be treated as a fiduciary adviser for purposes of this 
paragraph and subsection (d)(17), except that the Sec-
retary of Labor may prescribe rules under which only 1 fi-
duciary adviser may elect to be treated as a fiduciary with 
respect to the plan. 

(ii) AFFILIATE.—The term ‘‘affiliate’’ of another enti-
ty means an affiliated person of the entity (as defined 
in section 2(a)(3) of the Investment Company Act of 
1940 (15 U.S.C. 80a–2(a)(3))). 
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(iii) REGISTERED REPRESENTATIVE.—The term ‘‘reg-
istered representative’’ of another entity means a per-
son described in section 3(a)(18) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(18)) (substituting 
the entity for the broker or dealer referred to in such 
section) or a person described in section 202(a)(17) of 
the Investment Advisers Act of 1940 (15 U.S.C. 80b– 
2(a)(17)) (substituting the entity for the investment 
adviser referred to in such section). 

(9) BLOCK TRADE.—The term ‘‘block trade’’ means any trade 
of at least 10,000 shares or with a market value of at least 
$200,000 which will be allocated across two or more unrelated 
client accounts of a fiduciary. 

(10) ADEQUATE CONSIDERATION.—The term ‘‘adequate consid-
eration’’ means— 

(A) in the case of a security for which there is a gen-
erally recognized market— 

(i) the price of the security prevailing on a national 
securities exchange which is registered under section 
6 of the Securities Exchange Act of 1934, taking into 
account factors such as the size of the transaction and 
marketability of the security, or 

(ii) if the security is not traded on such a national 
securities exchange, a price not less favorable to the 
plan than the offering price for the security as estab-
lished by the current bid and asked prices quoted by 
persons independent of the issuer and of the party in 
interest, taking into account factors such as the size of 
the transaction and marketability of the security, and 

(B) in the case of an asset other than a security for 
which there is a generally recognized market, the fair mar-
ket value of the asset as determined in good faith by a fi-
duciary or fiduciaries in accordance with regulations pre-
scribed by the Secretary of Labor. 

(11) CORRECTION PERIOD.— 
(A) IN GENERAL.—For purposes of subsection (d)(23), the 

term ‘‘correction period’’ means the 14-day period begin-
ning on the date on which the disqualified person dis-
covers, or reasonably should have discovered, that the 
transaction would (without regard to this paragraph and 
subsection (d)(23)) constitute a prohibited transaction. 

(B) EXCEPTIONS.— 
(i) EMPLOYER SECURITIES.—Subsection (d)(23) does 

not apply to any transaction between a plan and a 
plan sponsor or its affiliates that involves the acquisi-
tion or sale of an employer security (as defined in sec-
tion 407(d)(1) of the Employee Retirement Income Se-
curity Act of 1974) or the acquisition, sale, or lease of 
employer real property (as defined in section 407(d)(2) 
of such Act). 

(ii) KNOWING PROHIBITED TRANSACTION.—In the case 
of any disqualified person, subsection (d)(23) does not 
apply to a transaction if, at the time the transaction 
is entered into, the disqualified person knew (or rea-
sonably should have known) that the transaction 
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would (without regard to this paragraph) constitute a 
prohibited transaction. 

(C) ABATEMENT OF TAX WHERE THERE IS A CORREC-
TION.—If a transaction is not treated as a prohibited trans-
action by reason of subsection (d)(23), then no tax under 
subsections (a) and (b) shall be assessed with respect to 
such transaction, and if assessed the assessment shall be 
abated, and if collected shall be credited or refunded as an 
overpayment. 

(D) DEFINITIONS.—For purposes of this paragraph and 
subsection (d)(23)— 

(i) SECURITY.—The term ‘‘security’’ has the meaning 
given such term by section 475(c)(2) (without regard to 
subparagraph (F)(iii) and the last sentence thereof). 

(ii) COMMODITY.—The term ‘‘commodity’’ has the 
meaning given such term by section 475(e)(2) (without 
regard to subparagraph (D)(iii) thereof). 

(iii) CORRECT.—The term ‘‘correct’’ means, with re-
spect to a transaction— 

(I) to undo the transaction to the extent possible 
and in any case to make good to the plan or af-
fected account any losses resulting from the trans-
action, and 

(II) to restore to the plan or affected account 
any profits made through the use of assets of the 
plan. 

(g) APPLICATION OF SECTION.—This section shall not apply— 
(1) in the case of a plan to which a guaranteed benefit policy 

(as defined in section 401(b)(2)(B) of the Employee Retirement 
Income Security Act of 1974) is issued, to any assets of the in-
surance company, insurance service, or insurance organization 
merely because of its issuance of such policy; 

(2) to a governmental plan (within the meaning of section 
414(d)); or 

(3) to a church plan (within the meaning of section 414(e)) 
with respect to which the election provided by section 410(d) 
has not been made. 

In the case of a plan which invests in any security issued by an 
investment company registered under the Investment Company Act 
of 1940, the assets of such plan shall be deemed to include such 
security but shall not, by reason of such investment, be deemed to 
include any assets of such company. 

(h) NOTIFICATION OF SECRETARY OF LABOR.—Before sending a no-
tice of deficiency with respect to the tax imposed by subsection (a) 
or (b), the Secretary shall notify the Secretary of Labor and provide 
him a reasonable opportunity to obtain a correction of the prohib-
ited transaction or to comment on the imposition of such tax. 

(i) CROSS REFERENCE.—For provisions concerning coordination 
procedures between Secretary of Labor and Secretary of the Treas-
ury with respect to application of tax imposed by this section and 
for authority to waive imposition of the tax imposed by subsection 
(b), see section 3003 of the Employee Retirement Income Security 
Act of 1974. 

* * * * * * * 
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Subtitle F—Procedure and Administration 

CHAPTER 61—INFORMATION AND RETURNS 

* * * * * * * 

Subchapter A—RETURNS AND RECORDS 

* * * * * * * 

PART III—INFORMATION RETURNS 

* * * * * * * 

Subpart E—REGISTRATION OF AND INFORMATION 
CONCERNING PENSION, ETC., PLANS 

* * * * * * * 
SEC. 6057. ANNUAL REGISTRATION, ETC. 

(a) ANNUAL REGISTRATION.— 
(1) GENERAL RULE.—Within such period after the end of a 

plan year as the Secretary may by regulations prescribe, the 
plan administrator (within the meaning of section 414(g)) of 
each plan to which the vesting standards of section 203 of part 
2 of subtitle B of title I of the Employee Retirement Income Se-
curity Act of 1974 applies for such plan year shall file a reg-
istration statement with the Secretary. 

(2) CONTENTS.—The registration statement required by para-
graph (1) shall set forth— 

(A) the name of the plan, 
(B) the name and address of the plan administrator, 
(C) the name and taxpayer identifying number of each 

participant in the plan— 
(i) who, during such plan year, separated from the 

service covered by the plan, 
(ii) who is entitled to a deferred vested benefit under 

the plan as of the end of such plan year, and 
(iii) with respect to whom retirement benefits were 

not paid under the plan during such plan year, 
(D) the nature, amount, and form of the deferred vested 

benefit to which such participant is entitled, and 
(E) such other information as the Secretary may require. 

At the time he files the registration statement under this sub-
section, the plan administrator shall furnish evidence satisfac-
tory to the Secretary that he has complied with the require-
ment contained in subsection (e). 

(b) NOTIFICATION OF CHANGE IN STATUS.—Any plan administrator 
required to register under subsection (a) shall also notify the Sec-
retary, at such time as may be prescribed by regulations, of— 

(1) any change in the name of the plan, 
(2) any change in the name or address of the plan adminis-

trator, 
(3) the termination of the plan, or 
(4) the merger or consolidation of the plan with any other 

plan or its division into two or more plans. 
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(c) VOLUNTARY REPORTS.—To the extent provided in regulations 
prescribed by the Secretary, the Secretary may receive from— 

(1) any plan to which subsection (a) applies, and 
(2) any other plan (including any governmental plan or 

church plan (within the meaning of section 414)), 
such information (including information relating to plan years be-
ginning before January 1, 1974) as the plan administrator may 
wish to file with respect to the deferred vested benefit rights of any 
participant separated from the service covered by the plan during 
any plan year. 

(d) TRANSMISSION OF INFORMATION TO COMMISSIONER OF SOCIAL 
SECURITY.—The Secretary shall transmit copies of any statements, 
notifications, reports, or other information obtained by him under 
this section to the Commissioner of Social Security. 

(e) INDIVIDUAL STATEMENT TO PARTICIPANT.—Each plan adminis-
trator required to file a registration statement under subsection (a) 
shall, before the expiration of the time prescribed for the filing of 
such registration statement, also furnish to each participant de-
scribed in subsection (a)(2)(C) an individual statement setting forth 
the information with respect to such participant required to be con-
tained in such registration statement. Such statement shall also in-
clude a notice to the participant of any benefits which are forfeit-
able if the participant dies before a certain date. 

(f) REGULATIONS.— 
(1) IN GENERAL.—The Secretary, after consultation with the 

Commissioner of Social Security, may prescribe such regula-
tions as may be necessary to carry out the provisions of this 
section. 

(2) PLANS TO WHICH MORE THAN ONE EMPLOYER CONTRIB-
UTES.—This section shall apply to any plan to which more than 
one employer is required to contribute only to the extent pro-
vided in regulations prescribed under this subsection. 

(g) 403(b) MULTIPLE EMPLOYER PLANS TREATED AS ONE PLAN.— 
In the case of annuity contracts to which this section applies and 
to which section 403(b) applies by reason of the plan under which 
such contracts are purchased meeting the requirements of para-
graph (15) thereof, such plan shall be treated as a single plan for 
purposes of this section. 

ø(g)¿ (h) CROSS REFERENCES.—For provisions relating to pen-
alties for failure to register or furnish statements required by this 
section, see section 6652(d) and section 6690. 

For coordination between Department of the Treasury and the 
Department of Labor with regard to administration of this section, 
see section 3004 of the Employee Retirement Income Security Act 
of 1974. 
SEC. 6058. INFORMATION REQUIRED IN CONNECTION WITH CERTAIN 

PLANS OF DEFERRED COMPENSATION. 
(a) IN GENERAL.—Every employer who maintains a pension, an-

nuity, stock bonus, profit-sharing, or other funded plan of deferred 
compensation described in part I of subchapter D of chapter 1, or 
the plan administrator (within the meaning of section 414(g)) of the 
plan, shall file an annual return stating such information as the 
Secretary may by regulations prescribe with respect to the quali-
fication, financial conditions, and operations of the plan; except 
that, in the discretion of the Secretary, the employer may be re-
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lieved from stating in its return any information which is reported 
in other returns. 

(b) ACTUARIAL STATEMENT IN CASE OF MERGERS, ETC..—Not less 
than 30 days before a merger, consolidation, or transfer of assets 
or liabilities of a plan described in subsection (a) to another plan, 
the plan administrator (within the meaning of section 414(g)) shall 
file an actuarial statement of valuation evidencing compliance with 
the requirements of section 401(a)(12). 

(c) EMPLOYER.—For purposes of this section, the term ‘‘employer’’ 
includes a person described in section 401(c)(4) and an individual 
who establishes an individual retirement plan. 

(d) COORDINATION WITH INCOME TAX RETURNS, ETC..—An indi-
vidual who establishes an individual retirement plan shall not be 
required to file a return under this section with respect to such 
plan for any taxable year for which there is— 

(1) no special IRP tax, and 
(2) no plan activity other than— 

(A) the making of contributions (other than rollover con-
tributions), and 

(B) the making of distributions. 
(e) SPECIAL IRP TAX DEFINED.—For purposes of this section, the 

term ‘‘special IRP tax’’ means a tax imposed by— 
(1) section 4973, or 
(2) section 4974. 

(f) 403(b) MULTIPLE EMPLOYER PLANS TREATED AS ONE PLAN.— 
In the case of annuity contracts to which this section applies and 
to which section 403(b) applies by reason of the plan under which 
such contracts are purchased meeting the requirements of para-
graph (15) thereof, such plan shall be treated as a single plan for 
purposes of this section. 

ø(f)¿ (g) CROSS REFERENCES.—For provisions relating to penalties 
for failure to file a return required by this section, see section 
6652(e). 

For coordination between the Department of the Treasury and 
the Department of Labor with respect to the information required 
under this section, see section 3004 of title III of the Employee Re-
tirement Income Security Act of 1974. 

* * * * * * * 

SETTING EVERY COMMUNITY UP FOR RETIREMENT 
ENHANCEMENT ACT OF 2019 

DIVISION O—SETTING EVERY COMMU-
NITY UP FOR RETIREMENT ENHANCE-
MENT 

* * * * * * * 
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TITLE I—EXPANDING AND PRESERVING 
RETIREMENT SAVINGS 

* * * * * * * 
SEC. 112. QUALIFIED CASH OR DEFERRED ARRANGEMENTS MUST 

ALLOW LONG-TERM EMPLOYEES WORKING MORE THAN 
500 BUT LESS THAN 1,000 HOURS PER YEAR TO PARTICI-
PATE. 

(a) PARTICIPATION REQUIREMENT.— 
(1) IN GENERAL.—Section 401(k)(2)(D) of the Internal Rev-

enue Code of 1986is amended to read as follows: 
‘‘(D) which does not require, as a condition of participa-

tion in the arrangement, that an employee complete a pe-
riod of service with the employer (or employers) maintain-
ing the plan extending beyond the close of the earlier of— 

‘‘(i) the period permitted under section 410(a)(1) (de-
termined without regard to subparagraph (B)(i) there-
of), or 

‘‘(ii) subject to the provisions of paragraph (15), the 
first period of 3 consecutive 12-month periods during 
each of which the employee has at least 500 hours of 
service.’’. 

(2) SPECIAL RULES.—Section 401(k) of such Code is amended 
by adding at the end the following new paragraph: 

‘‘(15) SPECIAL RULES FOR PARTICIPATION REQUIREMENT FOR 
LONG-TERM, PART-TIME WORKERS.—For purposes of paragraph 
(2)(D)(ii)— 

‘‘(A) AGE REQUIREMENT MUST BE MET.—Paragraph 
(2)(D)(ii) shall not apply to an employee unless the em-
ployee has met the requirement of section 410(a)(1)(A)(i) 
by the close of the last of the 12-month periods described 
in such paragraph. 

‘‘(B) NONDISCRIMINATION AND TOP-HEAVY RULES NOT TO 
APPLY.— 

‘‘(i) NONDISCRIMINATION RULES.—In the case of em-
ployees who are eligible to participate in the arrange-
ment solely by reason of paragraph (2)(D)(ii)— 

‘‘(I) notwithstanding subsection (a)(4), an em-
ployer shall not be required to make nonelective 
or matching contributions on behalf of such em-
ployees even if such contributions are made on be-
half of other employees eligible to participate in 
the arrangement, and 

‘‘(II) an employer may elect to exclude such em-
ployees from the application of subsection (a)(4), 
paragraphs (3), (12), and (13), subsection (m)(2), 
and section 410(b). 

‘‘(ii) TOP-HEAVY RULES.—An employer may elect to 
exclude all employees who are eligible to participate in 
a plan maintained by the employer solely by reason of 
paragraph (2)(D)(ii) from the application of the vesting 
and benefit requirements under subsections (b) and (c) 
of section 416. 
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‘‘(iii) VESTING.—For purposes of determining wheth-
er an employee described in clause (i) has a nonforfeit-
able right to employer contributions (other than con-
tributions described in paragraph (3)(D)(i)) under the 
arrangement, each 12-month period for which the em-
ployee has at least 500 hours of service shall be treat-
ed as a year of service, and section 411(a)(6) shall be 
applied by substituting ‘at least 500 hours of service’ 
for ‘more than 500 hours of service’ in subparagraph 
(A) thereof. 

‘‘(iv) EMPLOYEES WHO BECOME FULL-TIME EMPLOY-
EES.—This subparagraph (other than clause (iii)) shall 
cease to apply to any employee as of the first plan 
year beginning after the plan year in which the em-
ployee meets the requirements of section 
410(a)(1)(A)(ii) without regard to paragraph (2)(D)(ii). 

‘‘(C) EXCEPTION FOR EMPLOYEES UNDER COLLECTIVELY 
BARGAINED PLANS, ETC.—Paragraph (2)(D)(ii) shall not 
apply to employees described in section 410(b)(3). 

‘‘(D) SPECIAL RULES.— 
‘‘(i) TIME OF PARTICIPATION.—The rules of section 

410(a)(4) shall apply to an employee eligible to partici-
pate in an arrangement solely by reason of paragraph 
(2)(D)(ii). 

‘‘(ii) 12-MONTH PERIODS.—12-month periods shall be 
determined in the same manner as under the last sen-
tence of section 410(a)(3)(A).’’. 

(b) EFFECTIVE DATE.—The amendments made by this section 
shall apply to plan years beginning after December 31, 2020, ex-
cept that, for purposes of øsection 401(k)(2)(D)(ii)¿ paragraphs 
(2)(D)(ii) and (15)(B)(iii) of section 401(k) of the Internal Revenue 
Code of 1986 (as added by such amendments), 12-month periods be-
ginning before January 1, 2021, shall not be taken into account. 

* * * * * * * 
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RICHARD E. NEAL 
MASSACHUSETTS, 

LLOYD DOGGETT, 1EXAS 
MIKE THOMPSON, CALIFORNIA 
JOHN B. LARSON, CONNECTICUT 
EARL BLUMENAUER, OREGON 
RON KIND, WISCONSIN 
BILL PASCRELL JR., NEW JERSEY 
DANNY K. DAVIS, ILL!NO!S 
LINDA T. sANCHEZ, CALIFORNIA 
BRIAN H!GGlNS, NEW YORK 
TERRI A. SEWELl.., At.ASAMA 
SUZAN OELSENE, WASHINGTON 
JUOY CHU, CALIFORNIA 
GWEN MOORE, WISCONSIN 
DAN KILOEE, MICHIGAN • 
BRENDAN BOYLE, PENNSYLVANIA 
DON SE.YER, VIRGINIA 
DWIGHT EVANS, PENNSYlVAN!A 
81'AO SCHNEIDER, !LL!NO!S 
THOMAS R. SUOZZl, NEW YORK 
JIMMY PANETTA, CALIFORNIA 
STEPHANIE MURPHY, FLORIDA 
JIMMY GOMEZ, CALIFORNIA 
STEVEN HORSFORD, NEVADA 
STACEY PLASKETT, VIRGIN ISLANDS 

BRANDON CASEY, 
MAJORITY STAFF DIRECTOR 

COMMITTEE CORRESPONDENCE 

Ql:ongreii of tbt fflttittb ~tatti 
m.~. ~.ou~e of ~e~ntatitle~ 

COMMITTEE ON WAYS ANO MEANS 
1102 LONGWORTH HOUSE OFFICE BUILDING 

(202) 225-3625 

l»i1$glugrou, Jut 20515-0MS 
http://waysandmeans.house.gov 

February 24, 2022 

The Honorable Robert C. Scott 
Chairman 
Committee on Education and Labor 
2176 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chairman Scott, 

KEVINBRAOY 
TEXAS, 

RANKING MEMBER 

VERN BUCHANAN, FLOR!OA 
ADRIAN SMITH, NEBRASKA 
TOMREED,NEWYORK" 
MIKE KELLY, PENNSYLVANIA 
JASON SMITH, MISSOUR! 
TOM RICE., SOUTH CAR.OLJNA 
DAVID SCHWEIKERT, ARlZONA 
JACK!E WALORSKl, INOIANA 
OAA!N LAHOOO, IU!NO!S 
BRAD R. WENSTRUP, OHIO 
JOOEY ARR.1NGTON, TEXAS 
DREW FERGUSON. GEORGIA 
RON ESTES, KANSAS 
LLOYD SMUCKER, PENNSYl.VAN!A 
KEVIN HERN, OKLAHOMA 
CAROL MILLER, WEST VIRGINIA 
GREG MURPHY,, NORTH CAROUNA 

GARY ANDRES, 
MINORITY STAFF DIRECTOR 

In recognition of the desire to expedite consideration ofH.R. 5891, the "Retirement 
Improvement and Savings Enhancement (RISE) Act," the Committee on Ways and Means 
agrees to waive formal consideration of the bill as to provisions that fall within the rule X 
jurisdiction of the Committee on Ways and Means. 

The Committee on Ways and Means takes this action with the mutual understanding that 
we do not ·waive any jurisdiction over the subject matter contained in this or similar legislation, 
and the Committee will be appropriately consulted and involved as the bill or similar legislation 
moves forward so that we may address any remaining issues within our jurisdiction. The 
Gommittee also reserves the right to seek appointment of an appropriate number of conferees to 
any House-Senate conference involving this or similar legislation. 

Finally, I would appreciate your response to this letter confirming this understanding and 
would ask that a copy of our exchange of letter on this matter be included in the Congressional 
Record during floor consideration ofH.R. 5891. 

Sincerely, 

~ 
Chairman 

cc: The Honorable Nancy Pelosi 
The Honorable Virginia Foxx 
The Honorable Kevin Brady 
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MOL M, GRIJALVA, AA!ZONA 
JOE COURTN!aY, CONNECTICUT 
GREGORfO Kllll.l CAMACHO SA!:lLAN, 

NORTHERN MARIANA !$1..ANDS 
FREDERICA S. WILSON, FLORIDA 
SUZANNE !:lONAMICL OREGON 
MARK TAKANO, CALIFORNIA , 
ALMA S. AOAMS, NORTH CAROLINA 
MARK DESAULNIER, CAUFORNIA 
DONALD NORCROSS, NEW JERSEY 
PPAM!LAJAYAAAL, WASHINGTON 
JOSEPH O. MOREi.LE, N5WYORK 
SUSANWJLD, PENNSYLVANIA 
WCY MCBATH, GEORGIA 
JAHANA HA.YES, CONNECTICUT 
ANDY LEVIN, MICHIGAN 
!LHAN OMAR, MINNESOTA 
HAL!!Y M. STEVENS, MICHIGAN 
TERESA LEGER FERNANDEZ, NEW MEXICO 
MONDA!RE JONES, NEW YORK 
KATHYE. MANNING, NORTH CAROLINA 
FRANKJ. MRVAN, IND/ANA 
JAMAAL BOWMAN, NEVIi YORK 
SHElLA CHERF!LUS-MCCORMICK, FLORIDA 
MARK POCAN, WISCONSIN 
JOAQUIN CASTRO, TEXAS 
MlKlESHERRILL,NEWJERSEY 
AOR!ANO ESPAILLAT, NEW YORK 
KWEISI MfUME, MARYLAND 

The Honorable Richard Neal 
Chairman 
Ways and Means Committee 

COMMITTEE ON 
EDUCATION AND LABOR 
U.S. HOUSE OF REPRESENTATIVES 

2176 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515-6100 

February 24, 2022 

1102 Longworth House Office Building 
Washington, DC 20515 

Dear Chairman Neal: 

MINORITY MEMBERS: 

VIRGINIA FOXX, NORTH CAROLINA, 
RiM!AfngMember 

JOE W1LSON, SOUTH CAROLINA 
GLENN THOMPSON, PENNYSLVANIA 
TIM WAlBERG, MICHIGAN 
GLENN GROTHMAN, W1SCONS!N 
ELISE M. STEFANIK, NE.WYORK 
RICKW. AUEN, GEORGIA 
J!MBAIIIKS,INDIANA 
JAMES COMER, KENTUCKY 
RUSS FULCHER, IOAHO 
FRED KELU:R, PENNSYLVANIA 
MARIANNETTE MILLER-MEEKS, !OWA 
BURGESS OW!:NS, VfAH 
808 GOOD, VIRGINIA 
USAC. MCCl.A!N, MICHtGAN 
OJANA HARSHBARGER, TENNESSEE 
MARY E. MILLER, !LUNOIS 
VlCTORIA SPARTZ, tNOIANA 
SCOTT F!TZGERA!.0, WlSCCNSlN 
MADISON CAWTHORN, NORTH CAROLINA 
MICHEUE STEEL, CALIFORNIA 
JULIA LETLOW, LOUISIANA 
VACANCY 
VACANCY 

In reference to your letter of February 24, 2022, I write to confirm our mutual understanding 
regarding H.R, 5891, the Retirement Improvement and Savings Enhancement (RISE) Act. 

I appreciate the Ways and Means Committee's waiver of consideration ofH.R. 5891 as specified 
in your letter. I acknowledge that the waiver was granted only to expedite floor consideration of 
H.R, 5891 and does not in any way waive or diminish the Ways and Means Committee's 
jurisdictional interests over this or similar legislation, 

I would be pleased to include our exchange ofletters on this matter in committee report for H.R. 
5891 and in the Congressional Record during floor consideration of the bill to memorialize our 
joint understanding. 

Again, thank you for your assistance with this matter. 

Very truly yours, 

Robert C. "Bobby" Scott 
Chairman 
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cc: The Honorable Kevin Brady, Ranking Member, Ways and Means Committee 
The Honorable Virginia Foxx, Ranking Member, Committee on Education and Labor 
The Honorable Nancy Pelosi, Speaker 
The Honorable Steny Hoyer, Majority Leader 
The Honorable Jason Smith, Parliamentarian 
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